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CONSTITUTIONAL AND LEGAL ASPECTS
OF THE PRINCIPLE OF DOUBLE-INSTANCE
ADMINISTRATIVE PROCEEDING

he Constitution of the Republic of Poland provides every party to administra-

tive proceeding with the right to appeal against rulings and decisions made
in the courts of the first instance (trial courts)!. In the doctrine, it is assumed
that law defined in this way is public subjective law, whose content is the right to
challenge, with the use of legal steps, public administration commending activi-
ties2. At the same time, it plays a supervisory role with regard to the decisions
made during a particular instance, however, the constitutional legislator does
not define the concept of the right to appeal against the proceeding and leaves
the decision on how this right is to be executed to ordinary legislation, which
adopts different solutions, most often those developed in the past. Because of
that, the treatment of the principle of the right to appeal is a derivative of the
historical development of the scope of supervision of public administration. As
a result, the already existing solutions developed in the pre-constitutional period
are accepted and this means that many of them can raise doubts from the point
of view of the constitutional principle.

It seems that the doctrine treats this issue routinely, thus it does not make an
attempt to critically assess the former regulations and does not confront them
with the content of Article 78 of the Constitution. The organs whose main task
is to ensure the compliance of acts with the Constitution act in a similar standard
way and there is a complete lack of consideration to the discussed constitutional
principle and its compliance with international law that Poland is a signatory?
to. This state must arouse fears and anxiety, especially in the times when the

1 Article 78 of the Constitution of the Republic of Poland (Journal of Laws No. 78, item 483, with the
changes that followed).

2 See: A. Blas, and J. Bo¢ [in:] Konstytucje Rzeczypospolitej oraz komentarz do Konstytucji RP z 1997 r.
[Constitutions of Poland and a commentary on the constitution of the Republic of Poland of 1997], Wroctaw
1998, p. 140.

3 Article 13 on the Protection of Fundamental Human Rights and Freedoms (Journal of Laws of 1993,
No. 61, item 284 with the amendments that followed).

- 28 —



Constitutional and legal aspects of the principle of double-instance... Ius Novum

2/2014

legislative power more and more often gives up a systematic solution of norms
and accepts a temporary one and alternative procedures to protect rights and
freedoms. Thus, everything is unclear, including the issue whether whatever pro-
tection is possible and guaranteed. It should be also stated that the state occurs
in a situation when there is an increased number of constitutional organs whose
task is to protect constitutional virtues.

The question about a constitutional scope of the principle of the right to
appeal (courts of first and second instance) against administrative proceeding is
in fact a search for ratio legis for the “specific” appeal system existing in the Pol-
ish law, adopted from the past, e.g. in social insurance, which — despite the new
regulation of 1998, i.e. after the Constitution had entered into force — maintains
anachronistic solutions of the times of the People’s Republic of Poland because
it deprives a party of the right to appeal with results typical of administrative
proceeding. There are many such cases and they do not only result from the
past. The legislative presence is eager to create them?. Such exceptions stop
being exceptional and it is difficult to find justification for them in the time
when there is a full court supervision of public administration. It seems that the
belief that administration works best when it is not supervised has won. Thus,
the exertion of appropriate understanding of the constitutional principle of the
right to appeal in administrative proceeding is in fact an attempt to ensure an
adequate standard of human rights protection.

Referring these comments to particular examples, it is necessary to highlight
all kinds of the appellate procedures, in which courts were given the power
to supervise the decisions taken by administrative organs. A model for such
proceeding is Article 83 item 2 of the Act on the System of Social Insurance
[ASSI]’, which provides that an appeal can be made to a court and not to the
administrative organ of the second instance. Such a solution seems to be defec-
tive. Article 78 of the Constitution creates the right to appeal against a decision
issued by an administrative organ of the first instance for every party. Thus,
for the party, whose case is adjudicated in the course of a decision, it creates
a specific proceeding “claim” that consists in a request to launch a proceeding
before an organ of the second instance, which aims to supervise the adjudication
issued formerly. The consequence of the system of supervision that was designed
this way is the principle of the right to appeal. On the other hand, its essence
is such a construction of the proceeding, where a civil-legal decision is made,

4 E.g. Articles 109-110 of the Act of 27 August 2004 on providing health care services financed from
public funds (Journal of Laws No. 164 of 2008, item 1027 with the amendments that followed); in accordance
with the Act, the President of National Health Fund is an organ that decides on the provision of services in
the case when the issues are subject to court competence; due to that there is a legal mess, both in the field of
subjective and objective matters. Such a state is neither good for the stability, nor the authority of a court.

5 Act on the System of Social Insurance of 13 October 1998 (Journal of Laws No. 205 of 2009 item 1585
with the amendments that followed) hereinafter referred to as ASSI.
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that the organs of two instances within the same administrative structure, could
supervise the way in which the case had been dealt with formally and as to the
subject matter.

The principle of the right to appeal expressed in Article 15 of the Code of
Administrative Proceeding® does not allow for exceptions. It seems that Arti-
cle 78 of the Constitution does not legitimize such an exception, however, the
regulation’s second sentence says that any exceptions to the principle of each
party’s right to appeal against decisions and rulings issued by an organ of the
first instance can be constituted by an Act. However, accepting the conclusion
made based on the linguistic interpretation of Article 78 second sentence of the
Constitution, which assumes that there may be legal situations with no appeal
against a decision, as happens in Article 83 item 2 of the ASSI, would be in
conflict not only with the first sentence of Article 78 of the Constitution, but also
with Article 6 item 1 of the European Convention on the Protection of Funda-
mental Human Rights and Freedoms and Article 14 item 1 of the International
Covenant of Civil and Political Rights. It would not meet the requirement of
procedural justice, which is indispensable in the process of an appropriate pro-
tection of rights. Thus, it is necessary to treat the rule that some decisions issued
by public administrative organs can be exempt of appeal against as unacceptable.

Appeal as a mechanism of supervision of non-absolute administrative deci-
sions is a condition sine qua non of a properly built legal order, i.e. such that
meets the rule of appropriate protection of an individual’s rights against the
commending activities of the State and which ensures legal activities of public
administration organs. An exception made in this matter in Article 83 item 2
of the ASSI does not apply these values. Although it allows for filing an insur-
ance case appeal in court, it does not give a court a possibility to fully supervise
whether the ruling issued by ZUS [Social Insurance Institution] is in compliance
with law. The compliance is to refer to the correct use of regulations of the
substantive and proceeding law because an appeal as a complaint measure is
supposed to implement the constitutional principle of legality and law abiding
operation of administration.

Limitations to that lead to a violation of the fundamental procedural rights
of a party to an administrative proceeding because the party has no possibility
of questioning the appropriateness of the proceeding while it is pending. The
approval of this state is connected with a permission and consent for a radi-
cal limitation to the rights of a party to the administrative proceeding in com-
parison with the standard proceeding defined in the provisions of the Code of
Administrative Proceeding (CAP). It is necessary to highlight that the proceed-
ing conducted by ZUS is a type of administrative proceeding, which is stated

6 To read more about the principle see: Z. Kmieciak, Odwolanie w postgpowaniu administracyjnym
[Appeal in administrative proceeding], Warszawa 2011, p. 54.
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in Article 180 § 1 of the CAP and, if the Act on Insurance does not introduce
exceptions, it is pending based on those provisions. There must be an appeal
organ within this proceeding because Article 181 of the CAP says separate regu-
lations are to establish this organ.

Thus, an appellate organ cannot be any court, either a common court or an
administrative one. Courts are not organs of administration, which is stipulated
in the Constitution, which in Article 10 introduces a principle of the separation
of powers and in Article 184 defines administrative courts’ cognition. At the
same time, Article 177 specifies the scope of tasks of the judiciary, emphasizing
that its main task is the administration of justice in all cases, except those whose
adjudication was restricted to a special court jurisdiction. On the other hand,
administrative courts supervise administrative activities with regard to the scope
specified in the Act. The analysis of these regulations unanimously shows that
none of the discussed courts can be an appellate organ. This means that every
decision issued by ZUS should not be subject to supervision in the course of
appeal filed in a court of appeal as was regulated in Article 181 of the CAP.

What model of supervision can be adopted is another issue. The Act can
choose if it is a full devolutionary model’, adequate to the Polish system of law,
or if the legislator uses a non-devolutionary model. Regardless of this choice,
which is left to the legislator to decide on and is stated in Article 78 second
sentence of the Constitution, every kind of adjudication of the administrative
organ must be subject to supervision within an administrative proceeding. Such
a conclusion is the main condition and assumption of appropriate protection of
rights in the relations between a citizen and public administration. The system of
appeal to a court against the decisions made by ZUS does not meet the require-
ments because it deprives a party of the right to supervise such adjudication
and thus violates Article 78 sentence 1 of the Constitution. It is worth saying
that, in the rulings of the Constitutional Tribunal, the supervision of decisions
in appellate proceedings is recognized to be the fundamental guarantee of the
protection of the rights of an individual. The examination of a case twice is of
key importance for ensuring that protection (see the ruling of the Constitutional
Tribunal of 15 December 2008, P57/07, and the ruling of the Constitutional
Tribunal of 14 October 2009, Kp4/09).

In such conditions, a situation defined in Article 83 item 2 of the ASSI cannot
be treated equivalent to appeal and one cannot assume that the course of deci-
sion verification adopted there means the administration of the constitutional
rights to appeal. Article 78 of the Constitution supports the state of no approval
of this solution. Since everybody has the right to appeal against a decision of the
first instance, the exceptions from that rule cannot consist in depriving anybody

7 More on the topic of administrative course of appeal: J. Zimmermann, Administracyjny tok instancji
[Course of administrative instances], Krakow 1986, p. 11 and next.
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of that right. They can, however, occur in two situations. One of them is the
right to appeal to the same organ (non-devolutionary means), which — accord-
ing to rulings — meets the constitutional requirement but can be connected with
the adoption of a principle that administrative proceeding is only a preliminary
procedure preceding a court proceeding. Then, administrative proceeding can
take place in one instance. Then, a court does not supervise an administrative
decision in the course of adjudicating the appeal, but autonomously rules in the
case, which can be filed in court because the administrative proceeding has been
exhausted. In both cases, there is an exception in view of Article 78 second sen-
tence of the Constitution. Such an exception can be accepted because it does not
violate constitutional principles and does not make a court an appellate organ
whose task is to supervise administration. A different interpretation of the dis-
cussed exception remains in conflict with the rules provided by the Constitution.
Highlighting the unconstitutionality of the present solution, it is also neces-
sary to consider that the administrative course of instances plays a supervision
and control role8, and due to that it guarantees the administration of the consti-
tutional rule of law defined in article 7 of the Constitution. In accordance with
the provision, the organs of public authority act in compliance with law and
within the limits of law. From that principle, the Constitutional Tribunal rulings
derive many other detailed principles, e.g. the principle of legal certainty, the
principle of definiteness (unambiguity) of law or the principle of the legal system
completeness. Based on these considerations, the principles that deserve special
attention are those that request that the organs of public authorities “dealing
with the case” (decision making bodies as well as those administering law) act in
a way that guarantees law certainty. Meeting this legal demand is only possible
in the case when an organ adjudicating an appeal can verify activities undertaken
within administrative proceeding and assess decisions about rights and duties.
A lack of such a possibility frees an organ from the necessity to act in com-
pliance with law because the violation that takes place there does not translate
into the final assessment of the ruling. Just because of these reasons, there
is a possibility of change in the interpretation and administration of law that
is adjusted to the situation and meets political needs but does not serve the
appropriate administration of law. This kind of practice is in conflict with the
opinions expressed by the Constitutional Tribunal many times, e.g. the viola-
tion of the demand to ban “the change of rules” in the course of the proceed-
ing in order to satisfy a party’s particular interests, i.e. “within the same case”,
including improper interpretation of law. Sometimes, the principle is also called
a principle of observance of interests pending or a ban on using traps (compare
rulings of the Constitutional Tribunal: (1) of 12 September 2005, S 13/05, Journal

8 See J. Zimmermann, Polska jurysdykcja administracyjna [Polish administrative jurisdiction],
Warszawa 1996, p. 178 and next.
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of Laws No. 186, item 1566, OTK ZU Series A, No. 8, item 91, p. 1084; (2) of
14 March 2005, K 35/04, Journal of Laws No. 48, item 461, OTK ZU Series A
No. 3, item 23, p. 276 and (3) of 2 December 2002, SK 20/01, Journal of Laws
No. 208, item 89, OTK ZU Series A, No. 7, item 89, p. 1162).

Thus, the defective interpretation of the constitutional principle of the right
to appeal against administrative decisions (two instances) has various conse-
quences. Not all of them have been discussed because they are not only impor-
tant from the legal point of view. They are often connected with irresponsibility
of the State for the economic consequences of discretionary acting and lead to
the liquidation of an economic entity. Such actions are possible in the time when
no wojt (mayor of a rural commune) can expect a lack of supervision of their
discretional decision even if it solves a minor case. In the same legal system, the
decisions of ZUS worth many-million zlotys and those of other regulatory organs
are not subject to such supervision. The obvious lack of balance between these
situations has no justification if the principle of the right to appeal is connected
with the idea of a democratic rule of law state.

CONSTITUTIONAL AND LEGAL ASPECTS OF THE PRINCIPLE
OF DOUBLE-INSTANCE ADMINISTRATIVE PROCEEDING

Summary

The article discusses the issues connected with a party’s constitutional right to appeal
against a decision made by public administration organs. A model conception assumes
that appropriate protection of an individual’s rights is possible only in a situation
when an organ of the second instance can supervise a decision made by an organ
of the first instance. The formal condition of appropriateness of such supervision is
a statutory assumption that the two organs remain in the administrative structure
and this way they create an administrative sequence of instances. In so designed
constitutional model, an administrative court is an instance of supervision of the
final decisions of the above-mentioned organs. Law approves some exceptions to
that solution, which consist in exemption of some administrative decisions from
supervision by another instance and appeals against them are adjudicated by
a common court, which — in accordance with the Constitution — has no supervision
power over administration, thus has a limited jurisdiction over its operation. The
article highlights constitutional doubts that are connected with the phenomenon and
threats it can pose to the protection of an individual’s rights.
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ASPEKT KONSTYTUCYJNOPRAWNY ZASADY DWUINSTANCYJNOSCI
POSTEPOWANIA ADMINISTRACYJNEGO

Streszczenie

W artykule zostata podjeta problematyka konstytucyjnego prawa strony do odwotania
sie od rozstrzygni¢cia organ6w administracji publicznej. Modelowe uj¢cie zaklada, ze
prawidlowa ochrona praw jednostki jest mozliwa tylko w sytuacji, gdy decyzja organu
pierwszej instancji moze by¢ skontrolowana przez organ wyzszego stopnia, przy
czym warunkiem formalnym poprawnoSci takiej kontroli jest ustrojowe zatozenie, iz
organy pozostaja w strukturze administracji i w ten sposob tworzg administracyjny
tok instancji. Ostatecznie dziatania organdéw w tak uksztaltowanym, konstytucyj-
nym modelu kontroluje sad administracyjny. Od tego rozwigzania prawo dopuszcza
wyjatki, ktore polegaja na wytaczeniu niektorych spraw administracyjnych spod kon-
troli instancyjnej, a odwotania w nich sktadane rozpoznaje sad powszechny, ktory
konstytucyjnie nie sprawuje kontroli administracji, zatem ma ograniczone kompe-
tencje w zakresie ingerowania w jej dziatalno$¢. Artykut wskazuje na zwigzane z tym
zjawiskiem watpliwosci konstytucyjne oraz niebezpieczenistwa, ktore moga wigzac si¢
z ochrong praw jednostki.

L’ASPECT CONSTITUTIONNEL ET LEGAL DU PRINCIPE
DE DEUX INSTANCES DE LA PROCEDURE ADMINISTRATIVE

Résumé

Dans l'article on présente la problématique du droit constitutionnel de la partie pour
appeler d’un jugement des organes de I'administration publique. La présentation
modele admet que la protection juste des droits de I'individu n’est possible que
dans le cas ou la décision de 'organe de premicre instance peut étre controlée par
Porgane du degré supérieur ou la condition formelle de la correction de ce contrdle
repose sur un principe constitutionnel que les organes restent dans la structure de
I’administration et ainsi forment tout un systeme des instances. Finalement, I’action
des organes dans ce mod¢le constitutionnel ainsi formé est contrdlée par la cour
administrative. De cette solution le droit admet quelques exceptions qui excluent
certaines affaires administratives du contrdle de I'instance et leur appel est traité par
la cour universelle qui de point de vue constitutionnel n’accomplit pas de contrdle de
I’administration alors, elle a des compétences limitées dans le cadre d’intervention
a son activité. Larticle indique tous les doutes constitutionnels et les dangers qui
peuvent étre liés avec la protection des droits de 'individu dans cette situation.
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KOHCTUTYLIMOHHO-IIPABOBOY ACIEKT NNPUHIUIIA JBOMHON
UHCTAHIIUU AIMUHUCTPATUBHOI'O CYJOIPOU3BOJACTBA

Pe3iome

CraTbsi MOJHUMAET NMPOOJIEMATHKy KOHCTUTYIMOHHOTO TIpaBa CTOPOHBI Ha OOKaJIOBAaHME
PpeleHnil rocyJapcTBEHHBIX OpraHoB. Tako# MOAXof| MpefnoaraeT, YTo COOTBETCBYOIAs
3alUTa NpaB cyObeKTa BO3MOXKHA TOJBKO B CUTYyalMH, KOIJja PElIeHHe OopraHa nepBoi
MHCTAHUUM MOXET ObITb KOHTPOJIMPOBAHO OPraHOM BBICIIEH WHCTAHLUU, TPUYEM
¢popMasIbHBIM yCJIOBUEM MPABUIIBHOCTH TAKOTO KOHTPOJISI SBJSIETCS KOHCTUTYLMOHHAS
NPEANOChUIKA, YTO OPraHbl OCTAIOTCS B PaMKax aIMUHUCTPATHUBHON CTPYKTYpPbI M TaKUM
00pa3zoM MpEACTABISIIOT XOfi MHCTaHUMi. OKOHYATeNbHbIE pelieHus] B chOPMUPOBAHHOM
TaKUM 00pa30M KOHCTUTYLMOHHOM MOJIEIIN HAXOfISITCSI OJ] KOHTPOJIeM AJIMMHUCTPAaTUBHOTO
cyna. IIpaBo fomyckaeT UCKIIIOUYEHUs] U3 TAKOrO PELICHUs], COCTOSIIIME B OCBOOOXK/IECHNUN
HEKOTOPBIX 4 JMUHUCTPATUBHBIX BOMPOCOB OT KOHTPOJIS MHCTAHLIMSIMU, a TPEAbSBIsEMbIe
002KaJloBaHMsl PaCCMATPUBAET OOLLMII CyJ], KOTOPbId ¢ TOYKM 3peHust KoHcTuryuumu He
OCYIIECTBIISIET KOHTPOJISI Hajl TOCYAAPCTBEHHBIMH YUPEXKJCHUSMU, B CBSI3U C YEM HMMEET
OTrpaHMYCHHbIE KOMIETEHIMN B c(epe BMEIIaTeNbCTBA B MX JESATENBLHOCTh. CTaThbs
yKa3bIBaeT Ha CBSI3aHHBIE C 3TUM SIBJIEHHEM COMHUTEJIbHbIE MOMEHTBI KOHCTUTYIIMIOHHOTO
XapakTepa, a TAKXKe OMACHOCTH, KaCaroIMeCs 3allUThl NpaB CyObEKTOB
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