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INTRODUCTION

The topic of accelerated proceedings is undoubtedly an issue that is relatively often
discussed in literature.! The interest of the doctrine in this special mode of criminal
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1 There are numerous threads discussed in the doctrine in connection with the legal nature
of this mode that can be pointed out (see e.g. Eichstaedt, K., ‘Postepowanie przyspieszone’,
Prokuratura i Prawo, 2007, No. 6, pp. 73-89; Nowicki, K., “Postepowanie przyspieszone. Uwagi
de lege lata i de lege ferenda’, in: Bogunia, L. (ed.), Nowa kodyfikacja prawa karnego, Vol. XXIII,
Wroctaw, 2008, pp. 69-78; Wiliniski, P., “‘Postepowanie przyspieszone — tzw. sady 24-godzinne’, in:
H. Kotecki (ed.), Kryminalistyka i nauki penalne wobec przestepczosci. Ksiega pamigtkowa dedykowana
Prof. M. Owocowi, Poznan, 2008, pp. 87-95) and its modifications resulting from the successive
amendments (see e.g. Grzegorczyk, T., ‘Nowy model postepowania przyspieszonego w sprawach
karnych’, Prokuratura i Prawo, 2010, No. 4, pp. 6-26; Grzeszczyk, W., ‘Przebieg postepowania
przyspieszonego — po nowelizacji k.p.k.’, Prokuratura i Prawo, 2007, No. 4, pp. 34-44; Kasinski, J.,
‘Usprawnienie postepowania przyspieszonego w wyniku nowelizacji kodeksu postepowania
karnego’, in: Kasprzak, J., Mtodziejowski, B. (eds.), Wybrane problemy procesu karnego i kryminalistyki,
Olsztyn, 2010, pp. 165-175; Obuchowski, Sz., ‘Postepowanie przyspieszone w $wietle lipcowej
nowelizacji Kodeksu postepowania karnego’, Palestra, 2016, No. 11, pp. 64-79). There are also
detailed issues discussed in connection with e.g. the position of the accused and the right to
counsel (see e.g. Sowinski, PK., ‘Szybciej, ale czy lepiej? Ograniczenie prawa oskarzonego do
obrony wynikajace z “odmiejscowienia” niektérych czynnosci procesowych w postepowaniu
przyspieszonym’, in: Kopeé, M. (ed.), Prawnokarna ochrona imprez sportowych w zwigzku z Euro
2012, Lublin, 2012, pp. 199-206; Zgryzek, K., ‘Prawo do obrony w postepowaniu przyspieszonym
— krok wstecz’, in: Krajewski, K. (ed.), Nauki penalne wobec probleméw wspotczesnej przestepczosci.
Ksiega jubileuszowa z okazji 70. urodzin Profesora Andrzeja Gaberle, Krakéw, 2007, p. 335 et seq.),
the rights of the aggrieved (see e.g. Gliniecki, W., ‘Przyspieszanie i usprawnianie postepowania
karnego a ochrona intereséw pokrzywdzonego’, Prokuratura i Prawo, 2007, No. 2, pp. 59-69;
Kosowski, J., ‘Pouczenie pokrzywdzonego w postepowaniu przyspieszonym’, in: Gil, D. (ed.),
Gwarancje praw pokrzywdzonych w postepowaniach szczegolnych, Warszawa, 2012, p. 135 et seq.;


http://www.ies.krakow.pl/wydawnictwo/prokuratura/pdf/2007/06/7eichstedt.pdf
http://www.ies.krakow.pl/wydawnictwo/prokuratura/pdf/2007/06/7eichstedt.pdf
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procedure is understandable at least due to the fact that the main reduction of
procedural activities which takes place in its course provokes a discussion about
guarantee related issues. Doubts can in particular concern whether de lege lata the
mode of a proceeding proposed in the Chapter allows for maintaining a difficult
to reach compromise between the contradictory, as a rule, values in the form of the
principle of an expeditious proceeding and the right to counsel for the defence.

However, the doctrinal considerations rarely refer to the experience and
legislations of other countries. It is certainly an interesting research perspective,
especially if it takes into consideration that the trends to accelerate penal proceedings
are evident not only in Poland. Therefore, the article aims to present the Polish
accelerated mode from the comparative law perspective. First of all, the Polish
regulations of the mater and then the solutions functioning in selected countries
will be discussed. The content limit for the article does not allow for a complex
discussion of the model of an accelerated proceeding so the main attention is
drawn to the conditions for its application. The comparison of the conditions for
admissibility of the accelerated mode in different countries makes it possible to best
assess the criteria that decide on the possibility of reducing the standard mode, and
this way improve and accelerate the process. However, the scope of the reduction,
i.e. the issues in particular connected with the way of conducting a proceeding
within the accelerated mode, is left outside the sphere of the discussion.

The article absolutely does not aspire to be a complete comparison. The conduction
of comparative legal research in compliance with methodological requirements for

Paluszkiewicz, H., ‘Sytuacja pokrzywdzonego w postepowaniu przyspieszonym’, in: Gil, D.
(ed.), Gwarancje praw pokrzywdzonych w postepowaniach szczegélnych, Warszawa, 2012, pp. 125-134;
Wozniak, K.M., ‘Pokrzywdzony wystepkiem chuligafiskim a model postepowania
przyspieszonego’, in: Gil, D. (ed.), Gwarancje praw pokrzywdzonych w postepowaniach szczegdlnych,
Warszawa, 2012, pp. 147-155), prospects of law enforcement bodies (see e.g. Jaros-Skwarczyriska, J.,
Skwarczynski, H., ‘Postepowanie przyspieszone jako nowy instrument w pracy organéw $cigania
i sadow’, Edukacja Prawnicza, 2007, No. 1, pp. 3-10; Jaros-Skwarczyniska, J., Skwarczynski, H.,
‘Postepowanie przyspieszone jako nowy instrument w pracy organéw $cigania i sadéw’, Monitor
Prawniczy, 2007, No. 2, pp. 63-74), standardu rzetelnego procesu (Kala, D., ‘Postepowanie
przyspieszone a standardy rzetelnego procesu’, in: Kala, D. (ed.), Praworzqdnosc i jej gwarancje,
Warszawa, 2009, pp. 83-98; Paprzycki, L.K., ‘Rzetelno$¢ postepowania przyspieszonego’,
in: Gerecka—Zoiyﬁska, A., Gorecki, P, Paluszkiewicz, H., Wiliniski, P. (eds.), Skargowy model procesu
karnego. Ksigga ofiarowana Prof. S. Stachowiakowi, Warszawa, 2008, pp. 295-305), consociationalism
(see e.g. Paluszkiewicz, H., ‘Kilka uwag o konsensualizmie w postepowaniu przyspieszonym’,
in: Przyborowska-Klimczak, A. and Tarach, A. (eds.), Iudicium et Scientia. Ksigga Jubileuszowa
Prof. R. Kmiecika, Warszawa, 2011, pp. 303-314), hooligan-like nature of an act (Darmorost-
-Sierociniska, E., ‘Zwalczanie przestepczosci o charakterze chuliganiskim — powrét do przesztosci
droga ku przysztodci?’, Gazeta Sqdowa, 2006, No. 2, pp. 13-18; Wrébel, W., “Tryb przyspieszony
i wystepek chuliganiski w projekcie ustawodawczym’, Prokurator, 2006, No. 3, pp. 12-23), or the
practice of law application (see e.g. Cychosz, P., Zimmermann, S., ‘Funkcjonowanie nowego
trybu przyspieszonego. Sprawozdanie z badan’, Czasopismo Prawa Karnego i Nauk Penalnych, 2008,
No. 1, pp. 45-80; Dziedzic, K., ‘Postepowanie przyspieszone na przykladzie Sadu Rejonowego
w Klodzku’, Przeglgd Wieziennictwa Polskiego, 2008, No. 61, pp. 155-164; Kaucz, A., Myrna, B.,
‘Postepowanie przyspieszone i kilka uwag na tle jego stosowania’, in: Bogunia, L. (ed.), Problemy
prawa karnego, Vol. XXV, Wroctaw, 2009, pp. 175-187; Momot, S., Wazny, A., ‘Postepowanie
przyspieszone w praktyce’, Prokuratura i Prawo, 2009, No. 11-12, pp. 110-126; Raczak, Z.,
‘Funkcjonowanie sadéw 24-godzinnych w praktyce’, Przeglgd Sgdowy, 2009, No. 1, pp. 138-150).
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research into foreign law would require a comprehensive, multifaceted analysis not
limited to legislation and case law.2 It would be necessary to take into account
the biggest possible number of foreign legal systems® as well as the research into
the application of the institutions analysed.* The article takes into consideration
legal regulations of selected countries mainly based on the differences between
the legal systems they represent, on the one hand, and availability of sources, on
the other hand.

1. ACCELERATED PROCEEDING IN THE POLISH LAW

In the Polish legal system at present, an accelerated proceeding functions as the
first stage proceeding because the provision on standard proceedings is applied
to it provided that the provisions of Chapter 54a CPP do not stipulate otherwise.
Thus, if a given matter has not been separately regulated in the provisions directly
concerning accelerated proceedings, a court shall apply the provisions on standard
proceedings.

The content of the provision of Article 517b § 1 CPP stipulates that the application
of the accelerated mode is based on a discretionary decision. If specified categories
of matters “may be” adjudicated on within this proceeding, it means it is optional in
nature. It also concerns offences that are subject to private prosecution (Article 517b
§ 2 CPP).5 The possibility of conducting an accelerated proceeding depends on a few
conditions in conjunction. First of all, its application is admissible only in specified
categories of cases, which determines its objective scope. These are cases that are
subject to investigation and private prosecution provided they are hooliganism-
related matters. Apart from that, admissibility of accelerated proceedings requires
that a perpetrator is caught red-handed or directly after the commission of an offence,
arrested and brought before a court, as well as a motion to apply an accelerated
proceeding is lodged. On the other hand, the need to supplement an accelerated
proceeding and the forecast of a penalty exceeding two years’ imprisonment
excludes the use of the accelerated mode.

Admissibility of accelerated proceedings depends first of all on the adopted legal
classification of an act because it determines the scope of cases that are subject to
investigation.6 The content of Article 517b § 2 CPP additionally stipulates that an
accelerated proceeding shall be conducted in the public prosecution mode and in case

2 Jakubowski, J., ‘Z problematyki metodologicznej badan prawnoporéwnawczych’, Pasistwo
i Prawo, 1963, No. 7, p. 7.

3 Tokarczyk, R.A., Komparatystyka prawnicza, Krakéw-Lublin, 1997, p. 174.

4 Rybicki, M., “Badania prawnoporéwnawcze. Ich znaczenie dla rozwoju nauk prawnych
i dla praktyki’, in: Lopatka, A., Metody badania prawa, Wroctaw-Warszawa-Krakéw—-Gdansk,
1973, p. 37.

5 The obligatory accelerated mode is stipulated in special provisions — see Article 64 fo the
Act of 20 March 2009 concerning the security of mass events (consolidated text: Journal of Laws
of 2019, item 2171).

6 For a catalogue of cases conducted in the form of investigation see Article 325b CPP and
Article 309 CPP.
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of offences that are subject to private prosecution provided they are hooliganism-
related.” The provision does not lay down a norm imposing an obligation to apply

7 The term has already firmly entered criminal law regulations, however, its meaning
constantly evolved and often raised interpretational doubts. The number of publications devoted
to the issue of hooliganism-related nature of acts confirms how controversial it is; see in particular:
Buchata, K., ‘Glosa do uchwaty SN z dnia 18 wrzesnia 1975 r., VIKZP 2/75, Paristwo i Prawo, 1976,
issue 8-9, p. 255; Cwiakalski, Z., Tarnawski, M., ‘Glosa do uchwaty SN z dnia 18 wrzeénia 1975 .,
VIKZP2/75, Orzecznictwo Sqdéw Polskich i Komisji Arbitrazowych, 1976, issue 10, p. 438; Skupifiski, J.,
‘Glosa do wyroku SN z dnia 17 lipca 1978 r., Rw 252/78', Paristwo i Prawo, 1979, issue 7, p. 175;
Morawski, J., Przestepczos¢ o charakterze chuligafiskim miodocianych, Warszawa, 1975; Morawski, J.,
‘Przyczynek do etiologii przestepczosci chuliganskiej’, Problemy Alkoholizmu, 1970, No. 3, p. 7
et seq.; Morawski, J., ‘Chuligafistwo — anatomia pojecia’, Gazeta Sgdowa i Penitencjarna, 1970,
No. 16, p. 3 et seq.; Peptowski, J., ‘Chuliganski charakter czynéw wedtug naszego ustawodawstwa
i niektérych krajéw socjalistycznych’, Zeszyty Naukowe Wyzszej Szkoly Oficerskiej w Szczytnie,
1977, No. 4, p. 794; Kubala, W., ‘Dziatanie w rozumieniu powszechnym bez powodu lub
z oczywiscie btahego powodu’, Wojskowy Przeglad Prawniczy, 1977, No. 1, p. 6 et seq.; Kubala, W.,
‘Znamie “publicznie” w ujeciu kodeksu karnego’, Nowe Prawo, 1976, No. 3, p. 374 et seq.;
Kubala, W., “Glosa do wyroku SN z dnia 7 maja 1974 r., Rw 236/74’, Orzecznictwo Sqdéw Polskich
i Komisji Arbitrazowych, 1975, issue 9, p. 284 et seq.; Prusak, F., Sarnowski, L., Skibicki, J., Czynniki
wyrézniajqce przestepstwa o charakterze chuliganiskim, Bydgoszcz, 1970; Osiadacz, Z., ‘Przestepstwa
o charakterze chuligafiskim rozpoznawane w trybie przyspieszonym’, Zeszyty Problemowo-
Analityczne, 1971, No. 20, p. 67 et seq.; Szwacha, J., ‘Chuliganski charakter przestepstwa wedtug
nowego kodeksu karnego’, Nowe Prawo, 1970, No. 1, p. 32 et seq.; Szwacha, J., ‘Pojecie dziatania
“publicznie” i dziatania “w miejscu publicznym™’, Problemy Praworzqdnosci, 1972, No. 9, p. 6 et seq.;
Szwacha, J., ‘Pobudki przestepstwa o charakterze chuligafiskim’, Nowe Prawo, 1966, No. 10,
p. 1182; Szwacha, J., ‘Sporne problemy na tle stosowania ustawy z dnia 22 maja 1958 r.
0 zaostrzeniu odpowiedzialnosci karnej za chuliganstwo’, Nowe Prawo, 1965, No. 11, p. 1225 et
seq.; Wierzbicki, W., “Chuliganistwo w przepisach prawa karnego materialnego i procesowego’,
Stuzba Milicji Obywatelskiej, 1970, No. 3, p. 343; Wolter, W., “Glosa do uchwaty SN z dnia
10 sierpnia 1972 r., U 3/72’, Pafistwo i Prawo, 1973, issue 2, p. 125 et seq.; Kabat, A., ‘Glosa do
uchwa}y SN z dnia 27 sierpnia 1972 r., VI KZP 57 /71’, Nowe Prawo, 1973, No. 6, p- 971 et seq.;
Frankowski, S., ‘Glosa do postanowienia SN z dnia 29 grudnia 1969 r., Rw 1415/69’, Paiistwo
i Prawo, 1972, issue 1, p. 166; Komorniczak, W., ‘Czy istnieja “pobudki chuliganskie”?’, Gazeta
Sadowa i Penitencjarna, 1970, No. 24, p. 7; Bojarski, T., ‘Glosa do uchwaty SN z dnia 20 wrze$nia
1973 1., VI KZP 26/73', Paiistwo i Prawo, 1974, issue 6, p. 174 et seq.; Kowalska, L., “Zaostrzenie
odpowiedzialnosci karnej za przestepstwa o charakterze chuligafiskim w odniesieniu do
nieletnich’, Nowe Prawo, 1968, No. 11, p. 1649 et seq.; Kostrzewa, H., ‘Rozwazania na temat
chuliganistwa’, Wojskowy Przeglad Prawny, 1965, No. 2, p. 167 et seq.; Wizelberg, Z., ‘Kryteria
czynu chuliganskiego na tle orzecznictwa sadowego’, Nowe Prawo, 1965, No. 7-8, p. 787 et
seq.; Wizelberg, Z., “W poszukiwaniu formuty prawnej chuliganstwa’, Nowe Prawo, 1966, No. 2,
p- 207 et seq.; Wizelberg, Z., ‘Kluczowe zagadnienia interpretacyjne ustawy antychuliganskieyj’,
Palestra, 1966, No. 2, p. 39; Szerer, M., ‘Sad Najwyzszy o chuliganstwie’, Palestra, 1965, No. 7-8,
p- 84 et seq.; Frankowski, S., ‘Przestepstwo o charakterze chuliganskim’, Pasistwo i Prawo, 1965,
issue 8-9, p. 314 et seq.; Kubec, Z., ‘Chuligafistwo w $wietle wytycznych Sadu Najwyzszego
z dnia 11 czerwca 1966 r.’, Problemy Alkoholizmu, 1966, No. 11-12, p. 8 et seq.; Miynarczyk, Z.,
‘Z badan nad problematyka przestepczosci o charakterze chuliganskim’, Problemy Kryminalistyki,
1967, No. 66, p. 173 et seq.; Falandysz, L., ‘Czynnik nietrzezwo$ci w przestepstwie o charakterze
chuliganskim’, Problemy Alkoholizmu, 1967, No. 8, p. 9 et seq.; Kempara, E., ‘Kilka uwag
o chuliganskim charakterze przestepstw przeciwko karnosci’, Wojskowy Przeglad Prawny,
1968, No. 2, p. 158; Bereznicki, M., ‘Dziatanie z btahego powodu jako przestanka warunkujaca
chuliganski charakter czynu’, Palestra, 1968, No. 6, p. 50; Géral, R., “Czy chuliganstwo dorostych
jest fikcja prawna?’, Problemy Alkoholizmu, 1968, No. 7-8, p. 5 et seq.; Rypinski, A., ‘Chuliganistwo
— przestepstwo kwalifikowane’, Gazeta Sqdowa i Penitencjarna, 1969, No. 13, p. 3 et seq.;
Hanausek, T., ‘Chuliganstwo jako potencjalny czynnik kryminogenny’, Probleny Kryminalistyki,
1969, No. 77, p. 33 et seq.
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the accelerated mode but only obliges to change the mode of prosecution into
the public one in case of a decision to instigate an accelerated proceeding. At the
same time, it is rightly noticed that the adoption of different interpretation would
lead to a conclusion difficult to approve of, i.e. that an accelerated proceeding is
obligatory in cases of lesser significance and optional in more serious cases.® In
such situations, it is not necessary to prove the public interest in the application of
public prosecution; it happens ex lege (Article 60 CPP). Like in case of a prosecutor’s
interference with private prosecution, in accordance with Article 60 CPP, the
instigation of an accelerated proceeding in cases subject to the private prosecution
mode does not depend on the will of the aggrieved. However, the recognition of
a hooliganism-related act subject to private prosecution is not sufficient to apply
the accelerated mode. In addition, the occurrence of other special conditions under
Article 517b § 1 CPP is required.

The next condition for the application of the accelerated mode is the apprehension
of a perpetrator red-handed or just after the commission of an offence. The ratio
legis for such a solution consists in an implicit assumption that the circumstances
of an act commission and the guilt of a perpetrator in flagrante delicto should not
raise any doubts, and that is why it should be made possible to accelerate and
deformalize a trial.? a citizen’s apprehension is a coercive measure laid down in
Article 243 CPP. The provision authorises citizens to catch a person red-handed or
while chasing him/her directly after the commission of an offence provided that
this person may hide or it will not be possible to identify him/her (Article 243
§ 1 CPP). The apprehended person should be immediately turned over to the police
(Article 243 § 2 CPP).

Therefore, a doubt is raised whether the provision of Article 517b § 1 CPP
modifies the general rules under Article 243 CPP in the way that the apprehension
within the accelerated mode is possible despite the lack of fear that a person can hide
or it will not be possible to identify him/her, or whether this apprehension requires
the fulfilment of all the conditions under Article 243 CPP. The second idea is more
convincing. Firstly, unlike in case of arrest (Article 244 § 1 CPP), the legislator did not
stipulate the possibility of apprehension only due to the occurrence of a condition
for conducting an accelerated proceeding against a person. Thus, since the condition
in the form of a need to conduct an accelerated proceeding is limited in statute only
to arrest, it cannot be applied to apprehension. Apart from that, it would be difficult
to expect a citizen apprehending a perpetrator to have the knowledge of potential

8 Hofmanski, P, Sadzik, E., Zgryzek, K., Kodeks postepowania karnego, Vol. 111, 2007, pp. 110-
111; Fingas, M., “Wokét problemu fakultatywnosci inicjowania trybu przyspieszonego’, Zeszyty
Studenckie Wydziatu Prawa i Administracji Uniwersytetu Gdarskiego, 2008, p. 74.

9 However, the thesis is not obvious, which A. Gaberle points out in: ‘Zasada trafnej
reakcji na przestepstwo a postepowanie uproszczone, przyspieszone i nakazowe’, in: Walto§, S.,
Doda, Z., Swiattowski, A., Rybak, J., Wrona, Z. (eds.), Problemy kodyfikacji prawa karnego. Ksiega
ku czci Profesora Mariana Cieslaka, Krakéw, 1993, p. 542 et seq. In dynamic activities that often
accompany apprehension, it is in particular difficult to avoid erroneous apprehension of another
person than the actual perpetrator — see Jez-Ludwichowska, M., Kala, D., ‘Postepowanie
przyspieszone — analiza rozwiazan ustawowych’, in: Nowikowski, I. (ed.), Problemy stosowania
prawa sgdowego. Ksigga ofiarowana Profesorowi Edwardowi Skretowiczowi, Lublin, 2007, p. 223.
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possibility of applying this special procedural mode. Apprehension, in accordance
with Article 517b § 1 CPP, should meet all the requirements under Article 243 CPP.
The opinion has supporters in the doctrine.10

It is commonly assumed in the doctrine that apprehension of a perpetrator
of an offence red-handed occurs when it takes place the moment an act is being
committed (also at the stage of an attempt) or the moment an act is being finished,
when a perpetrator is still at the scene (e.g. is obliterating the traces of crime).!!
It does not matter whether it is an offence consisting in a perpetrator’s action or
omission. Apprehension is also possible “directly after an offence commission”. It is
a certain modification in relation to the conditions under Article 243 § 1 CPP, which
stipulates apprehension red-handed or “during a chase started directly afterwards”.
In the former case, “directly’ means being close to, without indirect elements!? in the
latter, it concerns a chase. The scopes of the concepts differ. In Article 517b § 2 CPP,
emphasis is placed on the close time link between an act and apprehension, which
is understandable due to the essence of the accelerated mode; Article 243 § 1 CPP
concerns a direct start of a chase. This means that, lege non distiguente, apprehension
under Article 517b § 2 CPP may take place as a result of a chase, however, only
when a perpetrator is apprehended directly after the commission of an offence.!3
Apprehension directly after the commission of an offence may take place at the
scene as well as elsewhere. What matters is a time link, not space.

For lawful apprehension, apart from catching a perpetrator of an offence red-
handed or during a chase started directly afterwards, one of two other circumstances
must occur: a fear that a person will hide or inability to identify a person.
a perpetrator’s attempt to run away and a severe penalty for a given offence may
justify a fear that a perpetrator will hide. Inability to identify a perpetrator can
result from a lack of documents confirming identity or their unreliability. Giving

10 Grzegorczyk, T., “Wniosek o rozpoznanie sprawy w postepowaniu przyspieszonym jako
surogat aktu oskarzenia’, in: Gerecka—ZO}yﬁska, A., Gorecki, P, Paluszkiewicz, H., Wilinski, P.
(eds.), Skargowy model procesu karnego. Ksiega ofiarowana Profesorowi S. Stachowiakowi, Warszawa,
2008, p. 103. It is commonly assumed that a person who is involved in the apprehension referred
to in Article 571b § 1 CPP is obliged to without delay turn over the apprehended perpetrator to
the police, in accordance with Article 243 § 2 CPP. Thus, if the norm under Article 243 § 2 CPP
is unanimously applied to apprehension in the mode under Article 517b § 1 CPP, this means that
the application of the remaining requirements for apprehension that are not laid down directly
in Article 517b § 1 CPP should not raise any doubts, either.

11 Cieslak, W., ‘Postepowanie przyspieszone’, in: Prusak, F. (ed.), System prawa karnego
procesowego. T. XIV. Tryby szczegdlne, Warszawa, 2015, p. 226; also see Bafia, J., Bednarzak, ]J.,
Fleming, M., Kalinowski, S., Kempisty, H., Siewierski, M., Kodeks postepowania karnego. Komentarz,
Warszawa, 1971, p. 244; Stefanski, R.A., Srodki zapobiegawcze w nowym Kodeksie postepowania
karnego, Warszawa, 1998, p. 241; Hofmanski, P. (ed.), Kodeks postepowania karnego. Komentarz,
Warszawa, 1999, p. 875. Apprehension red-handed concerns not only an attempt (Article 13 CC)
but also preparation (Article 16 CC). Due to rare cases of penalisation of preparation and special
conditions for an accelerated proceeding, including a reservation that it concerns cases in which
an investigation is conducted, cases of apprehension at the stage of preparation will be very rare
in practice.

12 See Dubisz, S. (ed.), Uniwersalny stownik jezyka polskiego, Vol. I, Warszawa, 2003, p. 236.

13 Cieslak, W., ‘Postepowanie przyspieszone’, in: Prusak, F. (ed.), System prawa karnego...,
op. cit., pp. 228-229.
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up apprehension of a person whose identity is unknown carries a risk of failure to
detect a real offender.

Regardless of apprehension, Article 244 § 1 in fine CPP constitutes self-standing
grounds for procedural arrest in the form of conditions for conducting an accelerated
proceeding against a suspect. Therefore, arrest in connection with the accelerated
mode does not require additional circumstances laid down in Article 244 § 1 CPP, i.e.
a justified assumption that an offence was committed and a fear that a perpetrator
will run away and hide or obliterate the traces of crime.

A procedural body, before arrest, must therefore comprehensively evaluate the
circumstances of a case and first of all state whether conducting a proceeding in the
accelerated mode is legally admissible and actually justified. Only then it can apply
a coercive measure in the form of arrest. Since self-standing grounds for arrest consist
in the occurrence of conditions for the accelerated mode, this circumstance must
precede an arrest. Thus, it is inadmissible to make an arrest based on Article 244 § 1
in fine CPP, i.e. regardless of other conditions for deprivation of liberty laid down
in the provision only in order to probably consider grounds for the application
of the special mode in the course of it. Each time, however, an arrest is possible
due to justified assumption that an offence was committed and a fear that a given
person will hide or obliterate the traces of crime (Article 244 § 1 ab initio CPP),
and then a decision on the accelerated mode may be taken. Within an arrest under
Article 244 § 1 in fine CPP, there is a simultaneous recognition of the occurrence of
conditions for deprivation of liberty and one of the requirements for instigating the
accelerated mode (Article 517b § 1 CPP).

The provision of Article 245 § 2 CPP obliges to apply Article 517j § 1 CPP and
the provisions issued based on Article 517j § 2CPP in relation to the arrested person,
which means that the arrested person has the right to counsel or a lawyer on duty
to provide assistance in connection with accelerated cases.

Under the condition for admissibility of an accelerated proceeding, a person
should be arrested and turned over to a court with a motion to hear a case in the
accelerated mode within 48 hours. However, the legislator admits the possibility of
abandoning arrest and turning over a perpetrator to a court, as well as releasing
an arrested perpetrator and settling for obliging him/her in both cases to appear
before a court in a fixed venue and time within 72 hours from the moment he/she
was apprehended or turned over to the police (517b § 3 CPP). The ratio legis for this
solution is dictated by the trial economics. It aims to minimise the costs of keeping
an arrested person in custody and bringing them to a court in a situation when it is
not necessary to conduct a case in the accelerated mode. Taking into consideration
that, as a rule, the accused is not obliged to take part in a trial and that most
often the circumstance of arrest or apprehension decide that a the accused admits
the commission of an offence, giving up custody seems to be justified. What also

14 Regulation of the Minister of Justice of 23 June 2015 concerning the way of providing the
accused with the assistance of counsel in an accelerated proceeding lays down the rules for such
service (Journal of Laws of 2015, item 920).
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matters is the need to minimise coercive measures and to limit them to those that
are procedurally indispensable.

The statute limits the possibility of giving up bringing a perpetrator to a court
in case of the commission of a hooliganism-related act. It is admissible exceptionally
if the circumstances imply that a perpetrator will appear before a court in a fixed
venue and time and will not hamper a proceeding in another way. This limitation is
based on the assumption that a hooliganism-related act may influence a perpetrator’s
procedural attitude. It is due to the fact that if an act is committed with flagrant
disregard for the legal order, it is also difficult to exclude a perpetrator’s obstructive
conduct in the course of a trial.

In literature, it is rightly pointed out that, although the fear of hampering
a proceeding as a negative condition for release from custody concerns only
hooliganism-related offences, the objectives dictate that it should also be applied to
other offences. Release of a perpetrator from custody is justified in any case when
there is a justified assumption that a perpetrator, being at large, will appear before
a court and will not hamper a proceeding in another unlawful way. However, if there
is a fear that a perpetrator will not, regardless of whether it concerns a hooliganism-
related act or not, a proceeding under Article 517b § 3 CPP becomes groundless.1®

Obligatory bringing a perpetrator to a court after apprehension referred to
in Article 517b § 1 CPP may also be abandoned provided that a perpetrator’s
participation in all court’s activities in which he/she has the right to participate
is ensured; in particular, it concerns giving explanations with the use of technical
devices that make it possible to conduct those activities at a distance but with the
simultaneous direct broadcast of vision and sound (Article 517b § 2a CPP).16

A specific condition for admissibility of the accelerated mode is a forecast of
a penalty that can be imposed. The legislator did not express it explicitly. Article 517g
§ 3 CPP only indicates that if based on the circumstances revealed after a trial started,
a court forecasts a possible penalty exceeding two years’ imprisonment, it shall
decide to apply a preventive measure and refer the case to a prosecutor in order to
conduct a preparatory proceeding in accordance with general rules. The situation
unambiguously excludes the possibility of a further accelerated proceeding. That is
why the forecast of a penalty is sometimes treated as a negative condition for this
mode.!”

Although this provision concerns the stage after the initiation of a trial and
circumstances revealed in the course of it, the literature rightly points out that it
would be hard to approve of a situation in which a similar assessment was not
carried out at the earlier stages of a proceeding, i.e. by a police officer, a prosecutor
or finally a judge still before the initiation of a trial. The circumstances that justify
a penalty exceeding the limit laid down in Article 517g § 3 CPP may also be revealed

15 Grzegorczyk, T., ‘Nowy model postepowania przyspieszonego...’, op. cit., p. 12.

16 For more see Sowinski, PK., ‘Szybciej, ale czy lepiej...”, op. cit., pp. 199-206; Swiattowski, A.,
‘Odmiejscowienie, dwumiejscowos¢ czy zdalnosé? Nowy fajerwerk w polskim procesie’, in:
Kopeé, M. (ed.), Prawnokarna ochrona..., op. cit., pp. 189-197.

17 Grzegorczyk, T., in: Grzegorczyk, T., Tylman, J., Polskie postgpowanie karne, Warszawa,
2014, p. 914.
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earlier and then they should already lead to immediate abandonment of a motion
to hear a case in an accelerated proceeding.’® On the other hand, in a situation
when such a penalty is forecast after a motion is lodged to a court but before the
initiation of a trial, it is admissible to refer a case to a session in order to issue
a decision in accordance with the mode laid down in Article 339 § 3 CPP and refer
a case to a prosecutor in order to conduct a preparatory proceeding in accordance
with general rules.!®

Article 517g § 3 CPP concerns a forecast of a possible penalty exceeding two
years’ imprisonment. Therefore, it concerns a forecast of a penalty that can be
imposed on the particular accused in the legal and actual circumstances of a given
case. The provision is not applicable to an act carrying a penalty exceeding two
years’ imprisonment, 2 but an act for the commission of which such a penalty can
be imposed. Thus, since it concerns a potential possibility of imposing a particular
penalty, a real penalty that may be imposed decides and not a penal threat. What
counts is the type of penalty and how severe it is. It must be a penalty of deprivation

18 Cieslak, W., ‘Postepowanie przyspieszone’, in: Prusak, F. (ed.), System prawa karnego....,
op. cit., Warszawa, 2015, p. 246.

19 Thus also Eichstaedt, K., in: Swiecki, D., Komentarz do kodeksu postepowania karnego, Vol. 11,
Warszawa, 2022, p. 580.

20 The term is commonly recognised as a synonym of “statutory threat”, i.e. a threat laid
down in the provision determining an offence. For more on the differentiation between the
terms: “penalty severity”, “penalty risk” or “penalty threat” see the Supreme Court resolutions:
of 19 March 1970, VI KZP 27/70, OSNKW 1970, No. 4-5, item 33; of 29 July 1970, VI KZP 27/70,
OSNKW 1970, No. 10, item 116; of 29 July 1970, VI KZP 32/70, OSNKW 1970, No. 10, item 117;
of 20 September 1973, VI KZP 28/73, OSNKW 1973, No. 12, item 152; of 18 September 1975,
VI KZP 2/75, OSNKW 1975, No. 10-11, item 135; of 29 March 1976, VI KZP 46/75, OSNKW
1976, No. 4-5, item 53; of 21 May 1976, VII KZP 6/76, OSNKW 1976, No. 7-8, item 88; of
26 January 1978, VII KZP 53/77, OSNKW 1978, No. 2-3, item 18; joined Criminal and Military
Chambers resolution of 22 December 1978, VII KZP 23/77, OSNKW 1979, No. 1-2, item 1;
resolution of seven judges of the Supreme Court of 7 August 1982, VII KZP 19/82, OSNKW 1982,
No. 10-11, item 68; the Supreme Court resolutions: of 20 May 1992, I KZP 16/92, OSNKW 1992,
No. 9-10, item 65; of 16 March 1999, I KZP 4/99, OSNKW 1999, No. 5-6, item 27; of 15 April
1999, I KZP 7/99; of 13 May 1999, I KZP 16/99; the Supreme Court judgement of 22 September
1999, III KKN 195/99, OSNKW 1999, No. 11-12, item 73; the Supreme Court resolution of
25 October 2000, I KZP 30/00, OSNKW 2000, No. 11-12, item 97; the Supreme Court rulings: of
11 February 2004, III KK 304/03; of 26 May 2004, V KK 67 /04; of 8 December 2004, V KK 344 /04,
PS 2005, No. 3, p. 104; Wolter, W., ‘Glosa do uchwaly 7 sedziéw SN z dnia 29 marca 1976 r.,
sygn. VIKZP 46/75, Nowe Prawo, 1976, No. 9, p. 1338; Daszkiewicz, K., Nadzwyczajne ztagodzenie
kary, Warszawa, 1976, pp. 10-25; Kabat, A., ‘Glosa do uchwaty sktadu siedmiu sedziéw SN z dnia
15 kwietnia 1986 r., sygn. VI KZP 55/85’, Nowe Prawo, 1987, No. 1, pp. 116-118; Cwiakalski, Z.,
‘Glosa do uchwaty sktadu siedmiu sedziéw SN z dnia 15 kwietnia 1986 r., sygn. VI KZP 55/85’,
Orzecznictwo Sqdéw Polskich i Komisji Arbitrazowych, 1988, No. 1, item 7; Janczukowicz, K.,
‘O pojeciu “zagrozenia kara” w Swietle obowiazujacego prawa karnego’, Nowe Prawo, 1990,
No. 1-3, p. 35; Rybak, J., ‘Glosa do uchwaty SN z dnia 20 maja 1992 r.,, sygn. I KZP 16/92’,
Orzecznictwo Sqdéw Polskich, 1993, No. 9, item 171; Swiattowski, A.R., “Oméwienie uchwaty SN
z dnia 20 maja 1992 r., sygn. IKZP 16/92’, Edukacja Prawnicza, 1994, No. 8, pp. 190-191; Hudzik, M.,
Kuczynska, H., ‘Glosa do postanowient SN z dnia 11 lutego 2004 r., sygn. IIl KK 304/03, z dnia
26 maja 2004 r., sygn. V KK 67/04, z dnia 8 grudnia 2004 r., sygn. V KK 344/04’, Przeglad Sqdowy,
2005, No. 3, p. 107. For different pinions see Nowikowski, I., ‘Glosa do uchwaty sktadu siedmiu
sedziéw SN z dnia 19 lutego 1976 r. — VI KZP 29/75, Orzecznictwo Sqdéw Polskich i Komisji
Arbitrazowych, 1979, No. 11, item 34; Buchata, K., Zoll, A., Kodeks karny. Czes¢ ogélna. Komentarz,
Krakéw, 1998, p. 71.
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of liberty for more than two years; not a penalty of at least two years but a penalty
of more than two years, i.e. a penalty of deprivation of liberty for the minimum of
two years and one month.

The condition in the form of the necessity of supplementing evidence (Article 517g
§ 2 CPP) is similar in nature. It is due to the fact that if, based on the circumstances
revealed after the initiation of a trial, a court states that there is a need to supplement
an evidence examination proceeding but performing necessary activities during
a court proceeding would cause considerable difficulties, a court shall refer a case
to a prosecutor in order to conduct a preparatory proceeding in accordance with
general rules and notifies the aggrieved of that. Thus, this circumstance is a condition
not for admissibility but continuation of an accelerated proceeding. It is aimed at
assessing whether a preparatory proceeding obtained the objectives laid down in
297 § 1 CPP, including first of all whether the circumstances of a case were explained
(Article 297 § 1 (4) CPP) and whether sufficient evidence was collected, protected
and recorded for a court (Article 297 § 1 (5) CPP). Shortages may consist not only
in gaps in the evidence material collected at the stage of a preparatory proceeding
but also in defective performance of some procedural activities.

2. ACCELERATED PROCEEDINGS IN FOREIGN LAW

The idea of accelerating and deformalizing a penal proceeding is not unknown to
foreign legislations. For example, in Portuguese Code of Penal Procedure?! adopted
by means of Decree No. 78/87 of 17 February 1987,22 one of the special proceedings
is a summary proceeding (processo sumdrio) regulated in Book VII “On special
proceedings”, Title I “On summary proceedings”. In accordance with Article 381(1)
PCPP, a summary proceeding is applied to persons arrested in the act of committing
an offence carrying a penalty of imprisonment not exceeding five years. The mode
is applied in case a perpetrator is arrested by court or police authorities, or any
other person for a period not exceeding two hours provided that the perpetrator is
turned over to court or police authorities, which next write a short report of that
fact. Pursuant to Article 382(2) PCPP, this proceeding is also applied to a person
arrested in the act of committing an offence carrying a penalty of imprisonment not
exceeding five years if the prosecution assumes in the indictment that in a given
case it is not necessary to impose a penalty of imprisonment exceeding five years.
In the judicature, it is unanimously assumed that the conduction of this proceeding
in violation of the above-mentioned requirements results in its invalidity.3

The Portuguese procedure also introduces a definition of flagrante delicto/
blazing offence. In accordance with Article 256 PCPP, it is an offence that is just

21 Hereinafter referred to as “PCPP”.

2 Decreto-Lei n.° 78/87, de 17 de Fevereiro, Cédigo de processo penal, Didrio da Reptblica
n.° 40/1987, Série I de 1987-02-17.

2 Acérddo do Tribunal da Relacéo de Evora de 30-06-2015, http:/ /www.dgsi.pt/jtre.nsf/ 1
34973db04£39b£2802579bf005£080b / 0644089847 def6280257e7d0030££f5?OpenDocument [accessed
on: 23.08.2019].
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being committed or has just been committed, and a perpetrator is being chased by
any person or has objects or signs clearly indicating that he/she has committed
an offence or participated in it. In case of a persistent offence, the state of committing
an offence maintains if there are circumstances clearly indicating that an offence is
being committed and a perpetrator is taking part in it.2*

In accordance with the content of Article 255(1) PCPP, in case of a blazing offence
carrying a penalty of imprisonment, any court or police authorities shall arrest
a perpetrator. Any person shall have this power if the authorities are not present
and cannot be called on time. In case of a citizen’s arrest, a person involved in
apprehension without delay shall turn an offender over to the authorities, which
write a short report on the event (Article 255(2) PCPP). In case of an offence the
prosecution of which depends on notification, custody should be maintained provided
that after the arrest the right to notify was exercised (Article 255(3) PCPP). In case
of offences the prosecution of which depends on private accusation, a perpetrator is
not arrested but his/her identity shall be determined (Article 255(4) PCPP).

On the other hand, in Spain, penal procedure is regulated in Royal Decree
of 14 September 1882,25 adopting Act on Penal Procedure,2® one of special
proceedings is a summary proceeding (procedimiento abreviado) regulated in Book IV
“On special proceedings”, Title II “On summary proceedings”. In accordance with
Article 757 SCPP, this proceeding is applicable to offences carrying a penalty of
imprisonment not exceeding nine years or any other exclusive, joint or alternative
penalty regardless of its severity or time of service.

Another type of special proceeding consists in a proceeding aimed at fast
adjudication on given offences (juicio rdpido) regulated in Book IV “On special
proceedings”, Title III “On proceedings aimed at fast adjudication on given cases”.
In accordance with the content of Article 795 SCPP, this proceeding is applicable
to preparatory and court proceedings in case of offences carrying a penalty of
imprisonment not exceeding five years or any other exclusive, joint or alternative
penalty not exceeding ten years?” provided that a penal proceeding was initiated
based on a police officer’s official report?® and the court police arrested a person
and turned him /her over to a court being on duty, or without arrest, called a person
to appear before a court being on duty. The proceeding is intended for application

24 Conselho Consultivo da PGR, n° 54/1998, in DR, II Série de 28-04-1999.

%5 Real Decreto de 14 de septiembre de 1882, aprobatorio de la Ley de Enjuiciamiento
Criminal (Gaceta de 17 de septiembre de 1882).

26 Hereinafter referred to as “SCPP”.

27 In literature, it is assumed that it concerns an abstract threat of punishment, Montero
Aroca, ], Gomez Colomer, J.L., Montén Redondo, A., Barona Vilar, S., Derecho jurisdiccional III.
Proceso Penal, Walencja, 2004, p. 585; see also Tosza, S., ‘Postepowanie przyspieszone w hiszpanskiej
procedurze karnej. Wybrane zagadnienia’, Czasopismo Prawa Karnego i Nauk Penalnych, 2007,
No. 2, p. 243.

28 A police officer’s report is a public document equivalent to notification of an offence
commission (Article 297 of the cited act) but also constitutes evidence if it contains objective
data that can be verified: signing a report a police officer becomes a witness (for more see
Sénchez Rodriguez, .M., Atestado policial: algo mds que denuncia, https:/ /noticias.juridicas.
com /conocimiento/articulos-doctrinales / 4510—atestado—policial:—algo—mas—que—unadenuncia/
[accessed on: 22.08.2019]).
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to petty offences and that is why the criteria for its adoption include, inter alia,
exposure to punishment.?

Moreover, any of the following circumstances must occur: a perpetrator was
caught red-handed; a case concerns one of the offences listed in the procedure
statute, it can be assumed that a proceeding is not going to be complicated.

A blazing offence is recognised when a perpetrator is caught in the act of
committing or just after having committed an act.30 It does not only concern
a perpetrator arrested in the moment of committing an offence, including the stage
of attempting to commit it,3! but also a perpetrator arrested or being chased just
after its commission provided that a chase is continued and has not stopped due
to the fact that a perpetrator is not within the reach of persons chasing him/her.
a perpetrator of a blazing offence is also one who just after its commission has the
property, tools or signs that make it possible to presume his/her participation in
an offence.

Even when a perpetrator has not been caught in flagranti delicto, an accelerated
proceeding may be carried out in cases concerning offences such as: body injury,
coercion, threat or regular physical violence committed to the detriment of persons
indicated in Article 173 (2) SCC32; theft; theft with the use of force, violence or threat;
appropriation of a vehicle with the use of force, violence or threat; acts against safety in
road traffic; damage to someone else’s property (Article 263 SCC); acts against public
health under Article 368 SCC33; acts concerning intellectual and industrial property
listed in Article 270 SCC,34 Article 273 SCC,35 Article 274 SCC36 and Article 275 SCC.37
It is a closed catalogue. It is composed of offences frequently committed. It is also
aimed at fast response especially to the phenomenon of domestic violence.8

In addition, an accelerated proceeding is admissible in cases in which it can be
assumed that a preparatory proceeding will be uncomplicated and short. However,

29 Montero Aroca, J.,, Gémez Colomer, J.L., Montén Redondo, A., Barona Vilar, S., Derecho
jurisdiccional 111..., op. cit., p. 584.

30 This refers to the “directness in terms of time” — see Montero Aroca, ]., Gémez Colomer, J.L.,
Montén Redondo, A., Barona Vilar, S., Derecho jurisdiccional 111..., op. cit., p. 586.

31 Montero Aroca, J.,, Gémez Colomer, J.L., Montén Redondo, A., Barona Vilar, S., Derecho
jurisdiccional III..., op. cit., p. 586.

32 Hereinafter referred to as “SCC”. It concerns a present or former spouse or a person in
a similar emotional relationship, even if they do not reside together, descendants, ascendants,
siblings, step-siblings, one’s own or a spouse’s adopted children or relatives, or persons residing
together, or minors or handicapped persons who require special protection who reside together
with a perpetrator or are under his/her care, authority or guardianship or actual care of a spouse
or a person residing together, or a protected person being in any other relationship within an
integrated family unit, as well as persons who due to their special vulnerability are subject to
care in public or private facilities.

3 Growing, trafficking in, promoting, and facilitating the use of illegal drugs, intoxicating
or psychotropic substances, or the possession of them.

34 Plagiarism, distribution and economic exploitation of someone else’s work to obtain
profits.

35 Production and import of patented goods without a patent holder’s permission.

36 Brand copying.

37 Unlawful use of geographical indication.

38 See Montero Aroca, J., Gémez Colomer, J.L., Montén Redondo, A., Barona Vilar, S.,
Derecho jurisdiccional III..., op. cit., p. 587.
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the mode is inadmissible in a situation when a preparatory proceeding is made
secret and when there is a link between offences of which at least one does not
qualify for hearing in this mode. Then, the provisions concerning a summary
proceeding and, in case there are no such provisions in force, the provisions on
standard proceedings can be applied.?

In the German penal procedure, an accelerated proceeding (Beschleunigtes
Verfahren) is regulated in Chapter 2a of Book VI Code of Penal Procedure
(§ 417-420 GCPP). It is admissible if a case qualifies for immediate hearing due to
uncomplicated actual state and unambiguity of the evidence collected (§ 417 GCPP).
An additional requirement consists in a forecast of a penalty, which in case of
imprisonment cannot exceed one year. However, liberty sanctions can be imposed.
In a situation when it is predicted that the imprisonment sentence may account for
at least six months, a court is obliged to appoint counsel ex officio if a perpetrator
has not chosen one’s own (§ 418 (4) GCPP). a trial is conducted immediately or
in a short time with no need to issue a decision on a trial instigation. The period
between the moment when a motion to hear a case in the accelerated mode is
lodged and the appointment of a trial cannot exceed six weeks.

Due to the uncomplicated nature of cases heard in the accelerated mode, the
German procedure statute stipulates many simplifications within a conducted
proceeding in relation to a trial conducted in the standard mode. For example, it is
admissible to abandon interrogation and reading reports of testimonies and written
declarations of witnesses, expert-witnesses, co-accused persons, as well as official
declarations (§ 420 GCPP). It is also not necessary to deliver an indictment; in such
a case, the significant content of the indictment is included in the files the moment
a trial starts (§ 418 (3) GCPP).

Paragraph 128b GCPP stipulates a self-standing requirement for the arrest of
a perpetrator caught red-handed or in a chase by the prosecution or the police,
provided that the application of the accelerated mode is probable. Within the
procedure of judicial supervision of arrest (§ 128 (1) GCPP), a judge either orders
to release an arrestee or, on a prosecutor’s motion or ex officio, rules temporary
detention, which in case of a person arrested in order to apply the accelerated mode
cannot exceed one week from the act of arrest.

The French penal procedure stipulates the so-called comparution immédiate, which
can be translated as ‘immediate appearance’. In practice, the mode stipulates the
possibility of bringing the accused before a court immediately, and it is laid down in
the French Code of Penal Procedure#! in Article 393-397-7. The procedure allows for
fast sentencing and is applied in simple and obvious cases in which the determination
of facts does not require a lot of labour input.#2 a proceeding of immediate bringing
of a perpetrator before a court is instigated on a prosecutor’s appropriate motion
to hear a case in the accelerated mode. Provided that the accused gives consent for

39 Montero Aroca, J.,, Gémez Colomer, J.L., Montén Redondo, A., Barona Vilar, S., Derecho
jurisdiccional III..., op. cit., p. 583.

40 Hereinafter referred to as “GCPP”.

41 Hereinafter referred to as “FCPP”.

42 Mathias, E., Procédure pénale, Bréal, 2007, p. 120.
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its application, the mode means the hearing of a case within one working day from
an offence commission, and in case a perpetrator refuses to give consent, a court’s
session is set within the period from two weeks up to four months depending on
the type of a matter.43

The application of the mode of bringing a perpetrator before a court immediately
requires the fulfilment of the following requirements: charges provided must be
sufficient to bring a perpetrator before a court (Article 395 first sentence FCPP);
a predicted penalty of imprisonment must account for at least two years, and in case
of catching a perpetrator in a blazing offence (délit flagrant), more than six months
(Article 395 second sentence FCPP); a case cannot concern minors, press offences,
political offences or offences the prosecution of which is stipulated in special statute
(Article 397-6 FCPP).44

In French literature, it is pointed out that the so-called mode of bringing
a perpetrator before a court immediately is in fact more oppressive than a standard
criminal and misdemeanour proceeding. The mode, although it is efficient, should
be applied in extraordinary situations; however, it is commonly applied in urban
areas.®> Its critics point out that there is no space in it for the individualisation of
punishment, the essential element of which consists in e.g. a perpetrator’s criminal
record, and because of that the accelerated procedure is often described as “machine
a emprisonner”, which means that it is perceived as a tool to quickly imprison the
accused.*® Attention is also drawn to the lack of full guarantees of the right to
counsel because, taking into account a short time before a trial, even obligatory
assistance of counsel for the defence does not guarantee full exercise of the rights
of the accused in this area.®

In the Belgian penal procedure, the mode of bringing a perpetrator before
a court immediately (comparution immédiate) was introduced by means of Act of
28 March 2000.48 Like in France, the mode was aimed at adjudicating on a matter
without delay and was applicable to simple cases with an uncomplicated actual and
legal state. The requirement for the application of an accelerated proceeding was
the threat of a penalty of imprisonment for a period from one year to ten years and
the issue of a warrant for a perpetrator’s arrest or his/her conditional release by
an investigating judge. Apart from that, the circumstances of a case could not raise

4 Rogacka-Rzewnicka, M., Oportunizm i legalizm scigania przestepstw w Swietle wspétczesnych
przeobrazen procesu karnego, Warszawa, 2007, p. 169.

44 Also see Berthel, L., ‘Postepowanie przyspieszone we Frandji’, Prawo Europejskie w Praktyce,
2008, No. 2, p. 27.

4 See Christin, A., Comparutions immédiates. Enquéte sur une pratique judiciaire, Paris, 2008,
pp- 59-74.

46 Report presented to the French Senate: Zocchetto, F,, Juger vite, juger mieux? Les procédures
rapides de traitement des affaires pénales, état des lieux, available online: https:/ /www.senat.fr/rap/
r05-017/r05-017.html [accessed on: 3.09.2019].

47 Hodgson, ]., French Criminal Justice: a Comparative Account of the Investigation and Prosecution
of Crime in France, Oxford, 2005, p. 130; also see Berthel, L., ‘Postepowanie przyspieszone...’,
op. cit., pp. 29-30.

48 The Belgian Monitor: http:/ / www.ejustice.just.fgov.be [accessed on: 2.09.2018].
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any doubts and evidence should be collected by a prosecutor or collected within
a month from an act commission.*?

As a result of the Belgian Constitutional Court judgement of 28 March 2002,
many provisions of the new statute were repealed, in particular due to their
discriminatory nature because of the different treatment of persons held in custody
and those conditionally released. In addition, the Court stated that the new
procedure of bringing a perpetrator before a court immediately does not provide the
accused with time and possibilities necessary to prepare the defence guaranteed in
Article 6 of the European Convention on Human Rights, which stipulates the right
to a fair trial.>0 After some legislative changes, special penal chambers applying
the procedure of bringing a perpetrator before a court immediately operate only in
the region of Brussels and Ghent, but it is planned to introduce them in the whole
country.5!

Accelerated proceedings also exist in the penal procedure of Bulgaria, the
Republic of Albania and Moldova. The requirements for the application of the mode
include, inter alia, such circumstances as: arrest in flagrante delicto or in a chase
started directly afterwards; recognition of obvious signs on a perpetrator’s body
or clothes indicating the commission of an act; self-denunciation and confessing
to committing an act, or the identification of a perpetrator by the aggrieved or
a witness.5?

CONCLUSIONS

The above comparative presentation of the examples proves that the tendencies
to accelerate proceedings in cases with an uncomplicated actual and legal state
are evident. It is most often connected with the fact of catching a perpetrator in
flagrante delicto or with circumstances undoubtedly indicating his/her perpetration.
Narrowing the possibility of applying the accelerated mode to a given category of
matters is also a rule. Also limitations concerning the type and severity of a penalty
that can be imposed in an accelerated proceeding are quite often introduced. What is
also typical is the need to provide the accused with access to counsel for the defence,
which is in particular important in the context of reduction of a series of procedural
guarantees resulting from the dynamics of an accelerated proceeding.

The presented examples indicate that the Polish procedure statute does not show
any special specificity in comparison with the regulations in foreign jurisdictions.
The requirements for admissibility of the Polish accelerated procedure, both from
the comparative perspective and in the context of proposals de lege ferenda, are
developed in an optimal way. They are composed of limitations concerning the

49 http:/ / www.justice-en-ligne.be/article650.html [accessed on: 2.09.2019].

50 Tbidem.

51 https:/ /www.7sur7.be /belgique / une-procedure-de-comparution-immediate-dans-tout-
le-pays~aaabfb7e/ [accessed on: 2.09.2019].

52 For more see Cieslak, W., ‘Postepowanie przyspieszone’, in: Prusak, F. (ed.), System prawa
karnego...., op. cit., pp. 215-216.
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subject matter of the process (determined catalogue of cases, forecast of a penalty
as a negative condition), as well as some evidence-related circumstances (catching
a perpetrator in flagrante delicto, referring a case for supplementing the evidence
collection proceeding). The accelerated mode is first of all conditioned by well-
established institutions that have existed in the Polish penal procedure for dozens
of years in the form of apprehension and arrest. Most interpretational dilemmas and
problems connected with the requirements for its application, occurring especially
at the initial stage of being in force, have been explained in case law and literature.

However, the assessment whether the way in which the course of an accelerated
proceeding was regulated provides the accused with an appropriate level of
procedural guarantees composing the right to counsel for the defence constitutes
a totally different thread. It is not a problem characteristic of only Polish legal
regulations. Similar doubts are raised in the jurisprudence of other countries
(France, Belgium, Spain). The deficit in the right to defence that results from the
concentration of procedural activities in a short period is most often compensated
by facilitating access to the assistance of counsel for the defence or the imposition
of some obligations on courts.

At the same time, one can observe a tendency that, as it seems, may be also
noticed in the context of Polish regulations. It consists in a typical evolution of
the attitude to the idea of a separate mode assuming bringing a perpetrator before
a court immediately: from a clearly sceptical, if not critical, attitude to this type of
solutions at the beginning to the acceptance or even complete approval of them. The
assessment of the accelerated procedure most often depends on which perspective
is adopted: of the prosecution, defence or adjudication. This is what most often
leads to different opinions usually exposing contradictory values (deformalizing
a proceeding, accelerating it, the right to counsel for the defence and a fair trial).
However, the speed of penal response is certainly a value that cannot be ignored,
especially in the context of technical progress, which more and more often translates
into the efficiency of court proceedings.
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ACCELERATED PROCEEDINGS IN CRIMINAL CASES VIEWED
FROM COMPARATIVE LAW PERSPECTIVE

Summary

The paper covers the issue of the accelerated penal procedure. It discusses conditions for
the application of this mode under Polish law and presents them against the background
of regulations in force in other countries, including Germany, France, Spain, Portugal and
Belgium. The assumption of the study was to assess Polish legal solutions and to demonstrate
the basic similarities and differences between laws of the aforesaid countries.

Keywords: criminal proceedings, special proceedings, accelerated procedure, principle of
expeditious proceeding, improvement of a criminal trial

POSTEPOWANIE PRZYSPIESZONE W SPRAWACH KARNYCH
NA TLE PRAWNOPOROWNAWCZYM

Streszczenie

Artykut podwiecony zostal problematyce postepowania przyspieszonego. Oméwiono w nim
przestanki zastosowania tego trybu w prawie polskim i przedstawiono je na tle regulacji
przyjetych w innych krajach, w tym m.in.: Niemczech, Francji, Hiszpanii, Portugalii i Belgii.
Zalozeniami opracowania byly: ocena polskich rozwiazan prawnych oraz wykazanie
podstawowych réznic i podobienistw zachodzacych pomiedzy poszczegélnymi krajami.

Stowa kluczowe: postepowanie karne, szczegdlne postepowanie, postepowanie przy$pieszone,
zasada szybkodci postepowania, usprawnienie procesu karnego
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