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1. INTRODUCTION

In the Water Management Act! of 20 July 2017 (hereinafter referred to as the new
Water Law), lawmakers introduced some innovative regulations pertaining to the
procedure for determining fees for water services. In this paper, we present an analysis
of the relevant provisions of the law. The discussion mostly focuses on issues related
to determining the starting moment of the applicable administrative procedure. In
addition, we address interpretative ambiguities that arise with respect to the special
form employed to impose an obligation to pay for water services (an “information
slip”) onto obliged entities and with respect to the form of appeal in case the amount
of fee is challenged (a complaint). Another important research issue is the question
to what extent the administrative procedure is applicable to proceedings aimed at
determining the amount of water service fee; we also discuss the corresponding
uncertainties as to whether the issuance of an administrative decision marks the
substantive conclusion of the respective administrative procedure. We confront the
statutory solutions adopted in the Water Law with regulations contained in the
Constitution of the Republic of Poland of 2 April 19972 (hereinafter, Constitution of
Poland) and other statutes.
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The research method we adopted involves the use of primary data (first of all,
legislative acts) and secondary data, i.e. rulings of the Constitutional Court and
administrative courts, commentaries on the generally applicable legal regulations,
and various studies on the broadly defined administrative law, and in particular,
water law. Only after the appropriate amount of data has been collected, can it be
aggregated, compared, and summarized. As part of the adopted research method,
we collected and made a preliminary selection of legal regulations, court judgments,
and views expressed in the doctrine (comparative method). Next, we analysed their
contents and drew conclusions (analytical method). The views presented herein
are based, primarily, on interpretations of the law from a literal and historical
perspective and from a perspective based on the legislative intent. We hope that
the polemical nature of this paper will stimulate a further discussion on its subject
matter.

2. WATER SERVICES IN THE NEW WATER LAW

A legal definition of the term “water services” first appeared in the Polish legislation
in an amended version of the Water Management Act of 18 July 2001.3 One of the
changes consisted in adding Article 113b para. 7 by way of the Act of 5 January 2011
on amending the Water Management Act and other laws,* which came into force on
18 March 2011. The article defined the term as follows: “water services” means acti-
vities that enable households, public institutions, and commercial entities to satisfy
their need for water, by way of: 1) maintaining and managing water resources,
primarily through the impoundment, abstraction, storage, conditioning, and distri-
bution of water; 2) wastewater collection, treatment, and disposal. The above defi-
nition largely reproduces the contents of Article 2 para. 38 of Directive 2000/60/EC
of the European Parliament and of the Council of 23 October 2000 establishing
a framework for Community action in the field of water policy> (henceforth Water
Framework Directive).

The new Water Law lacks a legal definition of “water services”, although in the
explanatory memorandum to the bill, the expression “water services” appears 74
times® and, in the adopted text of the Water Law, it occurs 120 times.

First of all, note should be taken of the provisions of Article 35 para. 1 of the new
Water Law, according to which “water services consist in providing households,
public institutions, and commercial entities with the possibility to use water in
a scope that goes beyond the scope of universal use of water, ordinary use of water,

3 Dz.U. 2001, No. 115, item 229, as amended.
Dz.U. 2011, No. 32, item 59.

5 OJ EU, series L, No. 327, p. 1; Article 2 para. 38: “Water services” means all services
which provide, for households, public institutions or any economic activity: (a) abstraction,
impoundment, storage, treatment and distribution of surface water or groundwater, (b) waste-
water collection and treatment facilities which subsequently discharge into surface water.

6 Explanatory Memorandum to the Bill of the New Water Law, Sejm print No. 1529,
25 April 2017.
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and special use of water.” In its turn, Article 35 para. 3 of the new Water Law

contains a list of water supply services, i.e.:

1) abstraction of groundwater or surface water;

2) impoundment, storage or retention of groundwater and surface water and the
use of such water;

3) conditioning and distribution of groundwater and surface water;

4) wastewater collection and treatment;

5) discharge of wastewater into the water or ground, including the discharge of
wastewater into water facilities;

6) use of water for the purposes of the energy sector, including hydroelectric power
generation;

7) discharge into the water or water facilities of rainwater or meltwater from open
or closed rainwater sewerage systems that serve for draining atmospheric pre-
cipitation or from collective sewerage systems within the administrative boun-
daries of cities;

8) permanent drainage of land, building structures or excavations and mines as
well as discharge into the water of water coming from land drainage within the
administrative boundaries of cities;

9) discharge of abstracted and not used water into the water or ground.

The above regulation should be confronted with the provisions of Article 268
para. 1 of the new Water Law, which specifies to which of the water services
enumerated above (Article 35 para. 3) the obligation to pay fees for their rendering
is applicable,” whereas in Article 269 para. 1 of the new Water Law, the legislator
introduces an additional list of other activities to which the obligation to pay for
water services also applies.® This kind of a “surplus” regulation of the scope of fees
for water services gives rise to fundamental doubts from the point of view of the
principles of proper legislation and coherence of a legislative act. In this case, we

7 Article 268 para. 1 of the new Water Law: Charges for water services are paid for:
1) abstraction of groundwater or surface water;
2) introduction of wastewater into the water or ground;
3) discharge into the water:

a) of rainwater or meltwater from open or closed rainwater sewerage systems used
for draining atmospheric precipitation or from collective sewerage systems within
the administrative boundaries of cities,

b) water coming from land drainage within the administrative boundaries of cities;

4) abstraction of groundwater and surface water for the purposes of fish farming and other
kinds of aquatic farming;

5) introduction into the water or ground of effluent from fish farming and other kinds of
aquatic farming enterprises.

8 Article 269 para. 1 of the new Water Law: charges for water services are also paid for:

1) reduction of natural water retention as a result of construction works performed on an area
exceeding 3,500 m? or the construction of objects permanently located on the ground that
are conducive to the reduction of natural water retention due to the exclusion of more than

70% of the real estate area from the biologically active surface in areas not included in open

or closed sewage systems;

2) extraction from surface waters, including internal sea waters along with the internal waters
of the Gulf of Gdansk and the territorial sea waters, of stone, gravel, sand and other raw
materials, and the cutting of plants from the water or the shore.
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deal with charges called by the legislator “fees for water services,” although in fact
they have no relation to water services (enumerated in Article 35 para. 1 of the new
Water Law), whereas activities that create an obligation to pay fees under Article 269
para. 1 of the new Water Law undoubtedly constitute examples of special water use,
directly indicated in Article 34 paras 4 and 8 of the new Water Law.?

The water service fee for the abstraction of water consists of a fixed annual
fee and a variable fee that depends on the amount of water abstracted,!0 with
the exception that the fixed fee is not charged for the abstraction of water for the
purposes of land and crop irrigation in agriculture and forestry and for the purposes
of fish farming and hydroelectric power generation;!! in its turn, the water service
fee for the discharge into the water of water coming from land drainage within
the administrative boundaries of cities is charged only in the form of a fixed fee.12

The amount of the fixed fee for the:

1) abstraction of groundwater,
2) abstraction of surface water,
3) discharge into the water:

a) of rainwater or meltwater from open or closed rainwater sewerage systems
used for draining atmospheric precipitation or from collective sewerage sys-
tems within the administrative boundaries of cities,

b) water coming from land drainage within the administrative boundaries of
cities,

4) introduction of waste water into the water or ground

— is determined by the Polish Water Management Enterprise (Wody Polskie) and
is forwarded to entities obliged to pay for water services in the form of an annual
information slip that also describes the method of calculating the fee.!> An entity
required to pay for water services pays the fixed (annual) fee to the bank account
of the Polish Water Management Enterprise in four equal quarterly instalments by
the end of the month following the end of each quarter.!* If an entity required to
pay for water services fails to fulfil the above obligation, the competent authority of
the Polish Water Management Enterprise determines the amount of the fixed fee by
way of a decision;!® furthermore, an appeal launched against this decision does not
suspend its execution.!¢ If an entity required to pay the fee for water services disa-
grees with the amount of fee, it has the right to lodge a complaint within 14 days
from the receipt of the annual information slip.!” The complaint is submitted to the
very same entity that has composed the annual information slip; it has 14 days to

9 M. Biatek, D. Chojnacki, T. Grabarczyk, Optaty za ustugi wodne w nowym prawie wodnym,
C.H. Beck, Warszawa 2018, p. 26.
10 Article 270 para. 1 of the new Water Law.
11 Article 270 para. 2 of the new Water Law.
12 Tbid.
13 Article 271 para. 1 of the new Water Law.
14 Article 271 para. 6 of the new Water Law.
15 Article 271 para. 7 of the new Water Law.
16 Article 271 para. 8 of the new Water Law.
17 Article 273 para. 1 of the new Water Law.
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examine the complaint.!8 In this case, two options are possible, i.e. the complaint
is either accepted, which results in the Polish Water Management Enterprise or the
head of the respective local executive authority forwarding to the entity required
to pay for water services an amended annual information slip that also contains
the method of calculating the water service fee!® or, if the complaint is rejected or
accepted in part only, the competent authority of the Polish Water Management
Enterprise or the head of the respective local executive authority determines the
amount of water service fee by way of issuing a decision?’ that can be appealed
against directly with an administrative court (in what follows, we shall limit the
discussion to decisions issued by the Polish Water Management Enterprise).

The amount of the variable fee depends on the amount of water abstracted, the
amount and nature of sewage discharged, and the amount of water discharged into
the water, with the proviso that the fee is charged on a quarterly basis. Just like in
the case of the fixed fee, the amount of the variable fee is determined by the Polish
Water Management Enterprise, which notifies each interested party of the amount
to be paid in an information slip that also contains the method of fee calculation.!
Considering the fact that, in this case, it is necessary to establish the actual use of
water or the amount of sewage, the fee is calculated on the basis of readings of
metering devices or data from metering systems. The legislator stipulated that an
entity required to pay water service fees must make provisions for the separate
measurement of the amount of groundwater and surface water abstracted, while
the indications of metering devices are read by an employee of the Polish Water
Management Enterprise.2 The subsequent stages of the procedure for the collection
of the variable water service fees are identical to the procedure for the collection of
the fixed fee?® described above, both in terms of lodging a complaint and in terms
of the appeal procedure.

3. ADMINISTRATIVE PROCEDURE FOR DETERMINING THE FEE
FOR WATER SERVICES

The above regulations clearly indicate that, under the new Water Law, an admini-

strative decision is issued expressis verbis as part of the procedure for determining

the fee for water services in the following cases:

1) if an obliged entity fails to pay the amount specified in the information slip
within 14 days from its receipt?* — subsequently, the decision can be appealed

18 Article 273 para. 4 of the new Water Law.

19 Article 273 para. 5 of the new Water Law.

20 Article 273 para. 6 of the new Water Law.

21 Article 272 para. 17 of the new Water Law.

2 Article 272 paras 11-14 of the new Water Law.

2 Article 272 paras 17-26 of the new Water Law.

24 Article 271 para. 7 and Article 272 para. 19 of the new Water Law.
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against with a higher-level authority? under the Code of Administrative Proce-

dure of 14 June 196026 (hereinafter: CAP);

2) if the complaint lodged by an obliged entity?” has been dismissed in full or in
part — subsequently, the said entity has the right to file a complaint with an
administrative court?s.

The conclusion of an administrative procedure with a decision on the substance
of the case in a form provided for by the Code of Administrative Procedure, that is by
an administrative decision, undoubtedly means that an administrative procedure has
been initiated at an earlier point and that it must follow the rules for administrative
procedures laid down in the Code of Administrative Procedure.?? The provisions
of the new Water Law do not set forth any different rules in this respect, which
means, in particular, that a party to the procedure (an obliged entity) has the right
to inspect the case files at every stage of the procedure and to submit motions for
adducing evidence, with the exception of the provisions of Article 273a of the new
Water Law.30 In addition, an administrative body must undertake all the necessary
steps in order to ascertain the facts of the case and to resolve it in the public interest
and in the legitimate interest of citizens in accordance with the principle of objective
truth, expressed in Article 7 CAP and reflected, in particular, in the provisions of
the Code of Administrative Procedure concerning evidence-taking proceedings.3! At
the same time, one must not lose sight of the provisions of Article 12 CAP, which
state that public administration bodies should act on any given case thoroughly
and promptly, using the simplest possible means to resolve the case, while matters
that do not require the collection of evidence, information or explanations should
be resolved immediately. The apparent conflict between thoroughness and speed
should be interpreted as the requirement that administrative bodies should act as
quickly as possible but without detriment to the thoroughness of the proceedings,
i.e. with no detriment to the implementation of the principle of material truth.32 At
the same time, as Magdalena Kotulska points out, “this principle requires public
administration bodies to conduct proceedings in such a way that they could not
be accused of undue delay or tardiness in performing their procedural activities.
Promptness of action, however, does not mean haste at any cost; it is not an aim
in itself, but a method of searching for objective truth. Proceedings should be
conducted quickly but only as long as the promptness of action does not interfere

%5 Article 271 para. 8 and Article 272 para. 26 of the new Water Law.

26 Dz.U. 2017, item 1257, as amended.

27 Article 273 para. 6 of the new Water Law.

28 Article 273 para. 8 of the new Water Law.

2 In particular, Articles 6-16 CAP.

30 Article 273a of the new Water Law: If a complaint is lodged, as provided for in Article 273
para. 1, the provisions of Article 10 § 1 and Article 61 § 4 CAP do not apply.

31 Among others, Articles 70, 73, 75, 77, 78, 80, 81, 95 § 1 CAP. See F. Elzanowski, [in:]
R. Hauser, M. Wierzbowski (eds), Kodeks postepowania administracyjnego. Komentarz, C.H. Beck,
Warszawa 2018, http:/ / www.legalis.pl (accessed 27.08.2018).

32 J. Malanowski, [in:] R. Hauser, M. Wierzbowski (eds), Kodeks postepowania administracyjnego.
Komentarz, C.H. Beck, Warszawa 2018, http:/ /www.legalis.pl (accessed 27.08.2018).
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with thoroughness, which requires the authority to establish all the circumstances
of a given case.”33

If one applies the above considerations to the provisions of the new Water Law,
one has to conclude that, in the case of proceedings involving the issuance of an
administrative decision, provisions of the Code of Administrative Procedure are
applicable, including those determining the rights of a party to administrative
proceedings. The validity of the above approach is evidenced, among other things,
by the fact that the legislator, in Article 271 para. 8 and Article 272 para. 26 of the
new Water Law, directly provides for the possibility of appealing against a decision
without establishing a special procedure for this purpose, which can only mean that
an appeal against the administrative decision in question is lodged in line with the
procedure described in the Code of Administrative Procedure. In our opinion, there
is no obvious reason why proceedings conducted in the first and second instance
should be governed by some rules of procedure.

At the same time, in view of the particular nature of the proceedings aimed at
establishing the amount of fee for water services, the legislator decided that these
cases basically would not require the collection of evidence, since the calculation
of water service fees is mostly based on data contained in generally binding
regulations or documents (fixed fee) as well as on data collected by employees of
the Polish Water Management Enterprise or on statements submitted by entities
required to pay for water services on a quarterly basis3* (variable fee). This pursuant
to Article 12 para. 2 CAF, allows the application of a simplified procedure, ended
with the issuance of an annual information slip. In this connection, special note
should be taken of the reservations contained in the statement of reasons for the
verdict issued by the Voivodeship Administrative Court in Szczecin on 2 July 2018,

3 M. Kotulska, Czas a postepowanie administracyjne, [in:] J. Niczyporuk (Ed.), Kodyfikacja
postepowania administracyjnego na 50- lecie k.p.a., Lublin 2010, p. 424.
3 Article 552 para. 2 of the new Water Law: In the period from the date on which the Act enters
into force to 31 December 2020, the amount of water service fee is determined on the basis of:
1) the purpose and scope of water use specified in the water permit or the integrated permit;
2) measurements made by administrative bodies as part of water management inspections or
findings from reviews of water permits;
3) measurements made by administrative bodies as part of integrated permit inspections.

para. 2a. In the period up to 31 December 2020, the amount of water service fee is determined
also on the basis of:

1) readings of metering devices taken as part of water management inspections or

2) statements submitted by entities required to pay for water services on a quarterly basis.

para. 2b. Statements submitted pursuant to para. 2a(2) by entities required to pay for water

services must be composed in accordance with the templates published in the Public Information

Bulletin on the relevant website of the Polish Water Management Enterprise. The statements are

submitted to:

1) the Polish Water Management Enterprise in order to determine the amount of fees stipulated
in Article 272 paras 1-7 and 9 and Article 275 para. 8(2) and (4),

2) the head of local public administration in order to determine the amount of fee stipulated
in Article272 para. 8

— within 30 days of the final day of each quarter, except that statements for the fourth quarter of
the year 2020 must be submitted by entities using water services until 14 January 2021.
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in which water service fees (introduced as part of a new system of financing water
management) are classified as public levies, similarly to environmental fees before.3

The assumption that we deal with an administrative procedure initiated under
Article 104 §§ 1 and 2 CAP means that a decision on the substance of the case must
be taken in the form of an administrative decision. However, the legislator decided
that, at the initial stage, the obligation to pay for water services would be imposed
on the respective entity in the form of an information slip. The legislator chose
not to specify that this stage of the proceedings is completed with the issue of an
administrative decision. Despite the fact that, in our opinion, the procedure remains
the same, both in subjective and objective terms, until the very end of the proceedings,
an administrative decision is issued only after a number of statutory conditions
have been met. It should be emphasised that, in our opinion, the procedure for the
collection of payment for water services constitutes an individual administrative
case. Correspondingly, the proper and competent authority for issuing a decision
that applies the law and establishing an individual precept of law is a public
administration body in the systemic or functional sense of the term.3¢ We fully
agree with Wactaw Dawidowicz, who defines an individual case as “a combination
of factual and legal circumstances with respect to which a government body applies
a norm of administrative law in order to establish, with regard to a given entity
(entities), a legal situation by way of granting (refusal to grant) a requested right
or in the form of an ex officio imposition of an obligation.”?” Clearly, if the amount
of the water service fee is not challenged by the obliged entity, then the annual
information slip constitutes the final basis for establishing the amount of the fee,
and thus determining an obligation of the respective party.

The question still remains how the form of an annual information slip stipulated
by the legislator should be treated in the context of an ongoing administrative
procedure. At this point, references should be made to the views expressed in
the legal doctrine and in judicial practice, in which an administrative decision is
uniformly defined as “a unilateral decision taken by a government administration
body on the binding consequences of an existing legal regulation for a specific case

% Ruling of the Voivodeship Administrative Court in Szczecin of 2 July 2018,
IISA/Sz 514 /18, Legalis, No. 1807646: “The provisions of the Water Law Act, which shapes a new
system of financing water management, allow one to conclude that water service fees should be
classified as public levies, just like the environmental fee before. This payment depends not on
the will of the subject but on the subjective and objective scope of the tax law. This classification
is confirmed by the provisions of Article 300 of the Water Law, in which the legislator stipulates
that payments for water services shall be governed as appropriate by the provisions of Section III
of Tax Regulations of 29 August 1997 and specifies exceptions from this rule. If so, the imposition
of a legal obligation to make payments of this kind constitutes an interference with the right of
obliged entities to dispose freely of their monetary assets. Therefore, the rules governing public
levies and their application must be consistent with all the constitutional norms and principles
that are currently in force.”

3 B. Adamiak, [in] B. Adamiak, J. Borkowski (eds), Kodeks postepowania administracyjnego.
Komentarz, C.H. Beck, Warszawa 2017, http:/ / www.legalis.pl (accessed 28.08.2018).

37 W. Dawidowicz, Zarys procesu administracyjnego, PWN, Warszawa 1989, pp. 7-8.
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and an individually specified external entity”38 or as “a unilateral and authoritative
declaration of intent by a public administration body as defined by the Code of
Administrative Procedure; based on the generally binding provisions of the law;
issued with respect to a specific external entity; resolving an individual case of the
said external entity; taken in accordance with the procedure defined in the Code
of Administrative Procedure; having the form and structure established by the
procedural law.”3® Also the judicial practice of the Supreme Administrative Court
clearly indicates that a letter addressed by an administrative body to an external
entity containing an authoritative decision concerning the legal rights and obligations
of the entities (natural or legal persons) appearing in a particular case, even if not
issued in the form of a decision, nonetheless constitutes an administrative decision,
irrespective of whether there is a legal basis for such a decision.0

Given the above clarification, one must concede that a letter issued by a public
administration body — irrespective of what it is called by the issuer — constitutes
an administrative decision, provided that certain conditions are fulfilled; namely,
if the case in question is specified with respect to two circumstances: the person
(subject) and the situation (the pertinent rights or obligations under administrative
law) and further, if the letter is addressed to an external entity and contains an
authoritative decision as to the rights or obligations of the entity concerned.#! In
view of the above, we see no rational legislative premises that would justify the
introduction by the legislator of the dual nomenclature of decisions issued as part
of the proceedings in question. Certainly, the solution that has been adopted has
important procedural consequences, since the issuance of an administrative decision
results in a substantive resolution of the case and, consequently, in the closing of
the proceedings in the first or second instance. Besides, considering that, under
Article 110 CAP, an administrative body is bound by its own decisions, it may or
must re-examine a given case only under the circumstances provided for in the
law. In the light of these regulations, an authority that has issued a decision on
a case, in principle, cannot further decide on the issue.® In addition, the guarantee
of permanence of administrative decisions following from Article 110 in conjunction
with Article 109 CAP means that an administrative body is bound by its own

38 See ruling of the Supreme Administrative Court of 22 September 1983, SA/Wr 367/83,
ONSA 1983 No. 2, item 75; P. Majczak, Podstawa prawna decyzji administracyjnej, lus Novum No. 4,
2016, pp. 375-382.

39 R. Kedziora, Kodeks postepowania administracyjnego. Komentarz, C.H. Beck, Warszawa 2017,
http:/ / www.legalis.pl (accessed 30.08.2018).

40 See ruling of the Supreme Administrative Court of 21 February 1983, I SAB, published in
Glosa No. 2, 1996, item 25, with an approving gloss by B. Adamiak, J. Borkowski, published in
OSP 1995, No. 11, item 222; ruling of the Supreme Administrative Court of 24 July 2014, T OSK
898/13, Legalis, No. 1068530.

41 See ruling of the Supreme Administrative Court of 9 January 1995, I SA 2257/93, ONSA
1997, No. 2, item 15; ruling of the Supreme Administrative Court of 11 July 1994, IV SA 974/93,
Wokanda No. 11, 1994, p. 4; M. Dyl, [in] R. Hauser, M. Wierzbowski (eds), Kodeks postepowania
administracyjnego. Komentarz, C.H. Beck, Warszawa 2018, http://www.legalis.pl (accessed
30.08.2018).

42 B. Adamiak, supra n. 36.
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decision until the said decision ceases to be effective, i.e. until it expires, is repealed
or amended.*3

Under the procedure provided for in the new Water Law, the issuance and
delivery of a decision in the form of an information slip finalises the procedure for
determining the amount of water service fee or constitutes the basis for lodging
a complaint. In the latter case, the same body re-examines the case as a result of the
objections raised by the obliged entity, and only then does it issue an administrative
decision, which, in our view, is at odds with the existing judicial practice referred
to above and with the views expressed in the legal doctrine.

It should be pointed out, however, that the legislator, in Article 271 para. 1 and
Article 272 para. 11 of the new Water Law, emphasises that it is the Polish Water
Management Enterprise (and not any of its governing bodies) that determines the
fee for water services and then makes it known to the obliged entity in an annual
information slip. This might suggest that, at this stage of the procedure, we do not
deal with either administrative proceedings or an administrative decision, since no
administrative body is involved, whereas an administrative decision, by definition,
can only be issued by an administrative body. At this juncture, however, one should
consider the existing practice of the Polish Water Management Enterprise,* where the
information slip specifying the amount of fee for water services is actually issued by
a governing body of the enterprise, namely, by directors of the Drainage Area Boards
of the Polish Water Management Enterprise; crucially, under Article 14 para. 2 of the
new Water Law, proceedings before the governing bodies mentioned in para. 1(3)—(6),
including the director of a Drainage Area Board of the Polish Water Management
Enterprise, are subject to the provisions of the Code of Administrative Procedure.4>

In view of the above reservations, some further doubts of a legal nature should be
considered in relation to the complaint procedure, i.e. a situation where the obliged
entity does not agree with the amount of the fee and decides to challenge the amount
specified in the information slip. The new Water Law requires a complaint to be
lodged with the Polish Water Management Enterprise, the same entity that has issued
the original information slip;* if the complaint is accepted, the new information slip is
again issued by the Polish Water Management Enterprise. The legislator stipulates that
only if the complaint is rejected, an administrative decision determining the amount
of water service fee is issued by a governing body of the Polish Water Management

4 Ruling of the Voivodeship Administrative Court in Warsaw of 14 October 2009, IT SA /Wa
818/09, Legalis, No. 271181.

4 Ruling of the Voivodeship Administrative Court in Szczecin of 2 July 2018, II SA/Sz
514/18, Legalis, No. 1807646; ruling of the Voivodeship Administrative Court in Gdarsk of
28 June 2018, II SA/Gd 288/18, Legalis, No. 1806120.

45 Here, it should also be mentioned that, under Article 14 para. 6(2) of the new Water Law,
in matters falling within the scope of operation of the Polish Water Management Enterprise, the
competent authority — as defined in the Code of Administrative Procedure of 14 June 1960 - is,
among others, the director of a Drainage Area Board of the Polish Water Management Enterprise,
although only with respect to decisions stipulated in Article 271 para. 7, Article 272 para. 19,
Article 273 para. 6, Article 275 paras 15 and 19, and Article 281 para. 7, that is, in situations
where the legislator makes direct references to the issuance of administrative decisions rather
than information slips by the Polish Water Management Enterprise.

4 Article 273 para. 1 of the new Water Law.
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Enterprise, so also at this stage doubts can be raised as to the nature of the ongoing
proceedings and the rights that the obliged entity may have in this connection.*
The regulation under which a complaint can be lodged only once in a given
reporting period, both for the fixed and for the variable fee, also give rise to numerous
doubts of a legal nature. The regulation effectively means that a complaint can be
lodged once a year for the fixed fee (payable in four quarterly instalments) or once
a quarter for the variable fee. Thus, an obliged entity wishing to challenge, e.g. the
amount of the fourth instalment of the fixed fee, must do so only after the receipt
of the information slip specifying the amount of the entire annual fee (i.e. before the
end of the first quarter). Moreover, the legislator does not explicitly address the issue
of the partial acceptance of a complaint. Under an interpretation based on legislative
intent, only if a complaint is accepted in full, will a new information slip specifying the
amount of the fee as calculated by the obliged entity be issued. Given the provisions of
the Water Law, this should be the final (non-appealable) decision, considering the fact
that an obliged entity can only lodge one complaint within a given reporting period.
In the absence of an administrative decision, the legislator did not make a direct
provision for an appeal procedure under the Code of Administrative Procedure in
a case like this, on the assumption that the acceptance of a complaint implies that
the obliged entity agrees to pay the fee in the amount determined as a result of the
complaint having been accepted.#® However, one cannot rule out that a complaint
will be accepted only in part or that it will be accepted in full but for reasons other
than those indicated in the complaint. Let us consider, for example, a situation where
the legal or factual grounds for the complaint (objections) have proved to be justified,
but the amount of the fee itself has been calculated by the administrative body quite
correctly; or, by contrast, a situation where, although the objections have turned out
to be unjustified, the body examining the complaint decides to change the previously
calculated amount of fee because it has discovered an error of its own — a decision
with which the obliged entity may or may not agree. In a situation like that, one
must not lose sight of Article 7a CAF, which introduces the principle of a favourable
interpretation of precepts of law (in dubio pro libertate);*® in our opinion, however, this
principle does not invalidate our proposition that, in a situation described above, an
administrative decision must be issued so that the interested party could lodge an
appeal (this time, under the Code of Administrative Procedure). Irrespective of what
administrative decision is adopted, it is the will of the party (an obliged entity) that
should ultimately decide whether the decision made is to its benefit and whether it
fully reckons with its interests. Especially given that the calculated amount of the fee

47 Article 273a of the new Water Law merely states that, in the case of a complaint lodged
under Article 273 para. 1, the applicability of the provisions of the Code of Administrative Procedure
shall not be limited to Article 10 § 1 and Article 61 § 4 CAF, which can only be interpreted to mean
that the remaining provisions of the Code of Administrative Procedure are also applicable.

48 See K. Filipek, M. Kucharski, P. Michalski, Nowe prawo wodne najwazniejsze zmiany dla gmin
i przedsigbiorstw wodno-kanalizacyjnych, C.H. Beck, Warszawa 2018, pp. 92-94.

49 The admissibility of the application of this provision of the Code of Administrative
Procedure during the procedure for determining the amount of water service fee is confirmed
by the Voivodeship Administrative Court in Szczecin in the statement of reasons for its judgment
of 2 July 2018, No. IT SA/Sz 514/18, published in Legalis.
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for water use may vary considerably depending on the underlying assumptions used
for the calculation, as we demonstrate in another paper.5

The above considerations and assumptions must provide an answer to another key
question, namely, at what point the administrative proceedings under discussion are
initiated. In order to be able to answer this question, one should first determine the
moment when administrative proceedings can be initiated. According to Article 61 § 1
CAP, administrative proceedings are initiated either at the request of an interested party
or ex officio. The form in which administrative proceedings are initiated is determined
primarily by the provisions of substantive law.5! On the other hand, whenever
regulations of administrative law do not expressly determine how administrative
proceedings are to be initiated, the generally accepted judicial practice is to assume that,
if the subject-matter of proceedings is conferral of a right, the proceedings are based on
the grievance procedure, whereas if the subject-matter is the imposition of an obligation,
the proceedings are initiated ex officio.52 As it has been repeatedly emphasised in judicial
practice, the date of an ex officio initiation of proceedings should be considered the
date of the first official action towards a party or of an action undertaken on a case
ex officio by a public administration body;> furthermore, the fact that the action has
been undertaken must be communicated to the interested party.>

In the case of the fixed fee for water services, the first moment when the obliged
entity learns that an obligation has been imposed on it to pay for water services
is the moment when it receives the annual information slip specifying the amount
of fee for water services, which would correspond to the date on which possible
administrative proceedings on this particular case are initiated. Of course, in order
to be able to determine the amount of the fixed fee, an administrative body must
be in possession of all the necessary data, and in particular:
1) the unit rate of the fixed fee,
2) the maximum amount of water that can be abstracted (in m3/s) as per the water

permit or integrated permit,

50 B. Jawecki, M. Sobota, E. Burszta-Adamiak The Influence of New Legal Regulations on the
Method of Determining the Amount of Fees for Discharging Rain Water and Snow Water to Water,
Ekonomia i Srodowisko No. 1(68), 2019, pp. 37-56.

51 Z. Janowicz, Kodeks postepowania administracyjnego. Komentarz, PWN, Warszawa 1995,
p. 166.

52 See ruling of the Supreme Administrative Court of 24 May 2001, IV SA 599/99,
unpublished; ruling of the Supreme Administrative Court of 25 October 2006, II OSK 1257/05,
Legalis, No. 232954; ruling of the Supreme Administrative Court of 27 February 2007, II OSK
314/06, Legalis, No. 116402; ruling of the Supreme Administrative Court of 3 March 2006,
I OSK 991/05, Legalis No. 271465; ruling of the Supreme Administrative Court of 22 March
2006, II GSK 28/06, Legalis, No. 241315; ruling of the Voivodeship Administrative Court in
Biatystok of 2 October 2007, Il SA /Bk 471/07, Legalis, No. 101593; R. Stankiewicz, [in] R. Hauser,
M. Wierzbowski (eds) Kodeks postepowania administracyjnego. Komentarz, C.H. Beck, Warszawa
2018, http:/ /www.legalis.pl (accessed 30.08.2018).

5 See ruling of the Supreme Administrative Court of 13 October 1999, IV SA 1364/97,
unpublished; ruling of the Supreme Administrative Court of 20 January 2010, I GSK 321/09,
Legalis, No. 224515.

54 See resolution of the Supreme Administrative Court of 4 March 1981, SA 654/81, ONSA
1981, No. 1, item 15; ruling of the Supreme Administrative Court of 26 October 1999, III SA
7955/98, Legalis, No. 62631.
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3) the amount of groundwater resources available or SNQ for surface water,
4) the reporting period expressed in days.

However, due to the fact that the obliged entity does not take part in these
actions, undertaken by the administrative body, nor indeed is notified of them, it can
execute no rights at this stage. Moreover, the legislator does not specify the deadline
for the completion of these activities by the administrative body. Correspondingly, at
this point, administrative proceedings cannot be considered to have been initiated.

The situation looks different in the case of the variable fee for water services,
which as a rule is calculated as a product of the fixed fee and the amount of water
abstracted, and thus the administrative body must undertake additional steps in
order to determine the quantity of water abstracted. Pursuant to Article 272 para. 11
of the new Water Law, the amount of water consumption can be established using
the readings of metering devices or on the basis of data from metering systems;
the readings of metering devices are taken by an employee of the Polish Water
Management Enterprise.5> Correspondingly, it may happen that the obliged entity
will learn about the action taken towards it in connection with the calculation of the
variable fee from an employee of the Polish Water Management Enterprise. In our
view, however, it is not clear whether such actions of the employee of the Polish
Water Management Enterprise can be considered actions in a specific individual
case, since it cannot be ruled out that the meter readings will also be used for the
purposes of other administrative proceedings, e.g. inspections. Given the above,
one has to adopt the same solution as in the case of the fixed fee, namely, that
proceedings are initiated with the first action in the case, which is the delivery of
an information slip to the obliged entity.

A similar analysis is applicable to the factual situation referred to in Article 552
para. 2a of the new Water Law,% where the amount of water service fee (in the
period until 31 December 2020) is determined on the basis of statements submitted
by entities required to pay for water services. It is our view that, also in this case,
proceedings are not initiated with the submittal of the statement, since administrative
proceedings can only be considered initiated with the first official action undertaken
with respect to a party or with an action undertaken by an administrative body,
neither of which is the case here.

The peculiar status of the initiation of an administrative procedure under the
Water Law may give rise to fundamental doubts of a legal — and even constitutional —
nature, considering that one of the parties is deprived of any influence on the ongoing
proceedings and, in fact, does not learn about their initiation and completion before
the receipt of the information slip specifying the amount of the water service fee.

5 Article 272 para. 14 of the new Water Law.
5 Article 552 para. 2a, added by the Act of 20 July 2018 (Dz.U. 2018, item 1722), which
entered into force on 20 August 2018.
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4. CONCLUSIONS: DOUBTS OF A CONSTITUTIONAL NATURE

Already in the course of legislative works on the new Water Law, some people, inc-
luding representatives of industries, voiced concern that the rules for determining
the amount of fees for water services proposed in the bill contradicted the principles
established in the Code of Administrative Procedure, especially in view of the pro-
visions of Article 14 para. 2 of the new Water Law.57 Furthermore, it was pointed
out that a complaint is handled by the beneficiary of the fee, i.e. the Polish Water
Management Enterprise.’ The Bureau of Research of the Chancellery of the Sejm
also voiced doubts in this respect, pointing out that the procedure for determining
the amount of water service fee described in the Water Law bill introduces a number
of exceptions from the general administrative procedure regulated by the Code of
Administrative Procedure. A more explicit and unambiguous confirmation is requ-
ired of the acceptability of departure from the two-tier principle (the constitutional
right to appeal) when determining the amount of fee in a decision issued following
the rejection of a complaint. One should be aware, however, that this solution may
give rise to doubts as to its conformity with the Constitution, although arguments
have been voiced in favour of its acceptability.? We fully share the above doubts as
to whether the regulations in question are in conformity with the legal precepts sti-
pulated in the Code of Administrative Procedure and in the Constitution of Poland.

Admittedly, although Article 78 of the Constitution of Poland establishes the
two-tear principle (effectively, the right to appeal), it also stipulates that exceptions
to this rule can be introduced by statute. The possible form and extent of such
exceptions is determined by the judicature of the Constitutional Court®® and the
views expressed in the doctrine. Crucially, the exceptions mentioned in the second
sentence of Article 78 of the Constitution of Poland are generally confronted with
the provisions of Article 31 para. 3 of the Constitution.t! As the article states, “Any
limitation upon the exercise of constitutional freedoms and rights may be imposed
only by statute, and only when necessary in a democratic state for the protection

57 Video recording of the meeting of the Extraordinary Subcommittee for the Examination of
the Governmental Bill of a New Water Management Law (print No. 1529) held on 9 June 2017,
at approx. 10:00.

5 Video recording of the meeting of the Extraordinary Subcommittee for the Examination
of the Governmental Bill of a New Water Management Law (print No. 1529) held on 27 June
2017, at approx. 12:59.

% M. Bajor-Stachanczyk, Opinia prawna w sprawie zgodnosci przepiséw rzqdowego projektu ustawy
— Prawo wodne (druk sejmowy nr 1529) wprowadzajgcych procedury postepowania administracyjnego
(w tym w zakresie optat przewidzianych w projekcie) z zasadami postepowania administracyjnego, Biuro
Analiz Sejmowych Kancelarii Sejmu, Warszawa 2017.

60 See the judgments of the Constitutional Court of: 17 February 2004, SK 39/02, OTK-A
2004, No. 2, item 7; of 18 October 2004, P 8/04, OTK-A 2004, No. 9, item 92; of 14 October 2010,
K 17/07, OTK-A 2010, No. 8, item 75; of 3 July 2012, K 22/09, OTK-A 2012, No. 7, item 74; of
6 December 2011, SK 3/11, OTK-A 2011, No. 10, item 113; of 8 October 2013, K 30/11, OTK-A
2013, No. 7, item 98; of 22 October 2013, SK 14 /13, OTK-A 2013, No. 7, item 100; of 26 November
2013, SK 33/12, OTK-A 2013, No. 8, item 124; resolution of the Constitutional Court of 3 October
2005, TS 81/05, OTK-B 2006, No. 1, item 40.

61 See P. Grzegorczyk, K. Weitz, [in] M. Safian, L. Bosek (eds), Konstytucja RP, Vol. I,
Komentarz art. 1-86, C.H. Beck, Warszawa 2016, http:/ /www.legalis.pl (accessed 31.08.2018).
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of its security or public order, or to protect the natural environment, health or
public morals, or the freedoms and rights of other persons. Such limitations shall
not violate the essence of freedoms and rights. These limitations cannot affect
the substance of freedoms and rights.” In view of the above, a departure from
the principle of two tiers can only be established by statute as an exception; in
addition, it must be clearly and unambiguously expressed. In the case at hand, the
most frequently cited argument in support of such a departure is considerations of
public order,%2 and in particular, the efficiency and speed of proceedings. However,
the principle of expediency hardly justifies a total surrender of subjective rights
and, in any case, one should carefully consider whether the efficiency and speed of
proceedings cannot be achieved by other statutory mechanisms, without the need to
limit decisions affecting rights and freedoms to the first instance only. In view of the
above objections, it should be said that the apparent conflict between the protraction
of proceedings resulting from the lodging of an appeal against administrative
decisions, on the one hand, and the desire to ensure efficient and correct operation
of administrative bodies, on the other, should always or nearly always be resolved
in favour of protecting the right of appeal at the expense of the efficiency, speed,
and effectiveness of proceedings.63

First of all, one should note the lack of consistency on the part of the legislator,
since the new Water Law provides for two distinct procedures, each implying
different rights of an entity required to pay for water services. Under the first
procedure, an obligation to pay for water services is initially imposed by the issuance
of an information slip; if the obliged entity challenges the amount to be paid, it
lodges a complaint, and only if the complaint has been rejected, an administrative
decision proper is issued regarding the amount of the fee. This decision can only be
challenged by way of a complaint with an administrative court. Under the second
procedure, the lack of payment by the statutory deadline of the amount specified
in the information slip issued by the Polish Water Management Enterprise results
in the issuance of an administrative decision that can be appealed against under the
Code of Administrative Procedure.

As follows from what representatives of the Ministry of the Environment
communicated to the public during the meeting of the Extraordinary Subcommittee
for the Examination of the Governmental Bill of a New Water Management Law
held on 22 June 2017,6* one of the legislative intents of the initiators of the new
Water Law was to limit the possibility of challenging decisions on the amount of
water service fees. In the current legal situation, the Polish Water Management
Enterprise exercises exclusive control over the course of these proceedings, both in

62 See ruling of the Constitutional Court of 26 November 2013, SK 33/12, Legalis, No. 740185.

6 See P. Grzegorczyk, K. Weitz, supra n. 61.

64 Video recording of the meeting of the Extraordinary Subcommittee for the Examination
of the Governmental Bill of a New Water Management Law (print No. 1529) held on 22 June
2017, at approx. 17:24: “People have raised objections saying it must be a[n administrative]
decision. I know why: because then you would be able to immediately lodge an appeal and
take us to courts, involving us, well, the Polish Water Management Enterprise, into never-ending
litigations, but the information slip has been decisively approved by the Government Centre for
Legislation. In fact, it has been recommended, and we stand by this regulation.”
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the case of a complaint and in the case when the decision is challenged by the lack
of payment by the statutory deadline.®5 Here it should be reiterated that a complaint
will be examined by the very same entity that has issued the original decision, the
next stage being a complaint with an administrative court. In practice this means
that the proceedings, at their administrative stage, are single-tiered (involve one
instance only), which gives rise to numerous doubts, first and foremost, with regard
to constitutionality. If the water service fee specified in the information slip has not
been paid, a complaint lodged under the Code of Administrative Procedure is also
examined by a unit of the Polish Water Management Enterprise.

In addition to the doubts as to constitutionality discussed above, there are
objections concerning the form employed to impose payment obligations on the
entity concerned. Since the decision is issued in the form of an information slip and,
according to the legislator, does not therefore constitute an administrative decision,
it cannot be appealed against under the Code of Administrative Procedure; in fact,
at this stage of the procedure, no administrative proceedings are conducted.

As demonstrated above, in the light of the judgments of administrative
courts in cases governed by the new Water Law, this position cannot be upheld.
Information slips are de facto issued by governing bodies of the Polish Water
Management Enterprise; moreover, administrative courts have pointed out that fees
for water services constitute a public levy,% and that their application must stay in
conformity with the entire body of currently binding regulations and constitutional
principles. In our opinion, this is yet another argument in favour of the view that an
information slip specifying the amount of water service fee may, in fact, constitute
an administrative decision issued as part of an administrative procedure. However,
the adoption of such an analysis, given the current legal situation, definitely
requires statutory changes, since the legislator has provided for a different path of
challenging the legitimacy of the decision contained in the information slip, namely,
a complaint that cannot be treated as an appeal under the Code of Administrative
Procedure due to, among other things, its non-devolutive nature. Furthermore, in
this case, one can reasonable suggest that legislative changes should be introduced
under which the obliged entity would be notified of the initiation of administrative
proceedings to which it is a party.

We suggest that, under the existing legal situation, at least until a uniform case
law has been developed in this respect (or until the legislation has been changed),
an obliged entity wishing to challenge the amount of fee for water services should
take the path that offers the right for an appeal under the Code of Administrative
Procedure, followed by a complaint with an administrative court. Namely, on receipt
of an information slip specifying the amount of the fee, the obliged entity should
abstain from payment; after receiving an administrative decision determining the
amount of the fee, the obliged entity can appeal against the decision with a second-
instance body and, should the need arise, lodge a complaint with an administrative

65 Article 14 paras 1-6 of the new Water Law.

66 Which is confirmed by Article 300 of the new Water Law, containing references to the
provisions of the Tax Regulation of 29 August 1997, published in Dz.U. 2018, item 800, as
amended.

Tus Novum
4/2019



130 MARCIN SOBOTA, BARTOSZ JAWECKI

court. What we see as important here is that the adoption of this mode of action
ensures that the administrative proceedings are two-tired (involve two instances),
as required by the first sentence of Article 78 of the Constitution of Poland.
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LEGAL ASPECTS OF THE PROCEDURE FOR DETERMINING THE FEE
FOR WATER SERVICES UNDER NEW WATER LAW

Summary

The authors of this article analyse legal aspects of the procedure connected with determining
charges for water services regulated in the new Water Law Act. First of all, the authors indi-
cate interpretational doubts related to a specific form of decision-making procedure and also
related to appeal procedure. The authors interpret legal regulations connected with the specific
form used by the legislator within this procedure, i.e. “information” through which the Polish
Water Management Enterprise (Wody Polskie) notifies the obliged entities of the amount of
charge for water services. What is more, the authors try to attribute formal and legal status to
such form of decision-making. An issue related to applying provisions of the Administrative
Procedure Code within aforementioned procedure is also considered in relation to passing
on the administrative decision and also to the appeal procedure. Under the applied research
method, the authors refer to the interpretation of legal provisions, views of representatives of
the doctrine, and the Constitutional Tribunal and administrative courts’ case law.

Keywords: water law, water services, charges for water services, annual information, admini-
strative procedure, administrative decision

PRAWNE ASPEKTY PROCEDURY OKRESLENIA OPLATY
ZA USLUGI WODNE W NOWYM PRAWIE WODNYM

Streszczenie

W pracy przedstawiono prawne aspekty zwiazane z procedura okreélania wysokosci optat
za ustugi wodne na gruncie przepiséw nowego prawa wodnego. Autorzy przede wszystkim
zwracaja uwage na watpliwosci interpretacyjne zwiazane ze szczegélna forma rozstrzygnie-
cia wydawana w toku postepowania, jak i trybem odwotawczym w ramach tej procedury.
Dokonuja wyktadni przepiséw prawa zwiazanych ze szczegélna forma wykorzystana przez
ustawodawce w ramach przedmiotowego postepowania, 4j. ,informacja”, za posrednictwem
ktérej Wody Polskie przekazuja podmiotom obowiazanym do ponoszenia optat za ustugi
wodne wysokos¢ tej optaty. Nadto autorzy podejmuja prébe przypisania tej formie rozstrzy-
gniecia formalnego statusu prawnego w ramach obowiazujacego porzadku prawnego. Roz-
wazaja takze, w jakim zakresie, w ramach badanej procedury, znajduja zastosowanie przepisy
kodeksu postepowania administracyjnego w zwiazku z wydaniem decyzji administracyjnej,
jak réwniez na gruncie postepowania odwotawczego. W przyjetej metodzie badawczej autorzy
przede wszystkim opieraja sie na wyktadni przepiséw prawa, pogladach doktryny i bazuja na
orzecznictwie Trybunatu Konstytucyjnego oraz sadéw administracyjnych.

Stowa kluczowe: prawo wodne, ustugi wodne, optaty za ustugi wodne, informacja roczna,
postepowanie administracyjne, decyzja administracyjna
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ASPECTOS LEGALES DEL PROCESO DE DETERMINACION DE PAGO
POR LOS SERVICIOS DE AGUA EN LA NUEVA LEY DE AGUAS

Resumen

El articulo presenta los aspectos legales relacionados con el proceso de determinacién de la
cuota a pagar por los servicios de agua en virtud de la nueva ley de aguas. Los autores sobre
todo llaman la atencién a las dudas interpretativas de la forma especial de la decisién emitida
durante el proceso, asi como la via de impugnacién en el marco de dicho proceso. Los autores
interpretan los preceptos relativos a la forma especial utilizada por el legislador en el marco
del proceso en cuestion, o sea, “informacién” mediante la cual Las Aguas Polacas trasmiten
el importe a los sujetos obligados a pagar por los servicios de agua. Ademds, los autores
intentan asignar a esta forma de decisién formal de estatus legal en el ordenamiento juridico
vigente. Los autores contemplan también en qué dmbito, en el proceso examinado, se aplicardn
los preceptos del cédigo de procedimiento administrativo en relacién con la emisién de acto
administrativo, también en la segunda instancia. En los métodos de investigacién utilizados,
los Autores sobre todo se basan en la interpretacién de los preceptos, posturas en la doctrina
y en la jurisprudencia del Tribunal de Constituciéon y de tribunales administrativos.

Palabras claves: derecho de aguas, pago por servicio de aguas, informacién anual, procedi-
miento administrativo, acto administrativo

ITPABOBBIE ACIIEKTBI ITOPAOKA OITPENEIEHNWS OINIATBIL
3A BOJJOCHAB2XEHHWE B HOBOM 3AKOHOJJATEJIbCTBE
O BOJIOIOJIb3OBAHWN

Pesrome

B crarbe paccMOTpEHbI NPABOBbIC ACHEKThI, CBA3AHHBIC C MOPSIKOM OMNPEJIENIeHNs] pa3Mepa OIIaThl 3a
BOJIOCHAOKEHNE HAa OCHOBAHMM TOJIOKEHUIT HOBOIO 3aKOHOJIATEJILCTBA O BOJOMONb30BAHNH. ABTOPBI,
B NEPBYIO OYepe/lb, YKA3bIBAIOT HA MHTEPIPETALOHHbIC HESICHOCTH, CBSI3aHHbIE ¢ 0CO00 (hOpMOi
peLIeHNs], NPIHIMAEMOro B XOfie Pa30MpaTesIbCTBa, a TAKXKe C MOPSAKOM 00XKaIOBAHUS B PaMKax aHHOM
MPOLIEAy pbl. ABTOPBI IPUBOISIT TOIKOBAHNE MOJIOKEHHIT PaBa, OTHOCSIIMXCS K 0C060i1 (hopMme peLeHust,
MPEe/yCMOTPEHHO! 3aKOHOJATENEM ISl COOTBETCTBYIOLIEr0 Pa3OMpaTenbCTBa, @ MMEHHO, K «CIPABKE»,
C TMOMOIIBI0 KOTOPO# TOCYApCTBEHHbI OpraH yNpaBJeHHs BOAHBIM X03siicTBOM «IloJbCKue BOJbI»
coo01aeT cyobeKTaM, 00SI3aHHBIM OIUIAYMBATH YCIIYI'M BOJIOCHAOXKEHMS, CyMMy 3TOH miathbl. Kpome
9TOr0, JIENIAETCS MOMBITKA ONpPE/CIUTh (POPMAIBLHO-MPABOBOIT CTATYC JJAHHOI 0C000i1 (POPMBI peLIeHHs
B paMKax CYILIECTBYIOLIEI MPABOBOIl CHCTEMbI. ABTOPBI TAK3Ke PAaCCMATPUBAIOT BOIIPOC O TOM, B KaKOM
CTENeHN B PaMKax JaHHON MPOLEyPbl MPUMEHUMbI TOJIOKEHHUST aIMUHACTPATHBHO-MPOLECCYAIBHOIO
KOJIGKCA OTHOCHTEJBbHO BBIHECEHMS! A IMMHHUCTPATHBHOTO pELICHUS M MOPsAKa OOXalOBaHMS.
IpuHATHIA aBTOPaMU METOJl MCCIIC[IOBAHMSI OCHOBAH, MpPEXJe BCEro, Ha TOJIKOBAHWUM MOJIOXKEHUI
3aKOHOJIATEJIbCTBA, CYIIECTBYIOLIE MPABOBOIl JJOKTPUHE, a TakKe Ha peleHnsix KoHCTHTYUMOHHOroO
cy/ia M QJIMUHUCTPATHBHBIX CYJIOB.

KumoueBbie croBa: 3aKOHOATEJBCTBE O BOAOINOJB30BaHUU, YCIyru BOHOCHaﬁ)KeHI/IFI, oriaTa yciuyr
BOJIOCH&G)KBHI/I?I, TofioBasi CripaBKa, aAMUHUCTPATUBHOE NPOU3BOJICTBO, AAMUHUCTPATUBHOE PELIEHUE
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RECHTLICHE ASPEKTE DES VERFAHRENS ZUR FESTSETZUNG
DER GEBUHR FUR WASSERDIENSTLEISTUNGEN IM NEUEN WASSERRECHT

Zusammenfassung

In dem Papier werden die rechtlichen Aspekte im Zusammenhang mit dem Verfahren zur
Bestimmung der Gebiihren fiir Wasserdienstleistungen auf Grundlage der Bestimmungen des
neuen Wasserrechts dargelegt. Die Autoren weisen vor allem auf Zweifel und Bedenken hinsich-
tlich der Auslegung im Zusammenhang mit der besonderen Form der im Laufe des Verfahrens
erlassenen Entscheidung und der Rechtsbehelfsentscheidung im Rahmen dieses Verfahrens hin.
Die Autoren interpretieren die gesetzlichen Bestimmungen in Bezug auf die vom Gesetzgeber im
Rahmen des fraglichen Verfahrens verwendete Sonderform, d.h. der , Auskunft”, mittels der die
staatliche Wasserwirtschaft Wody Polskie den zur Entrichtung der Abgaben fiir Wasserdienstle-
istungen verpflichteten Unternehmen, die Hohe dieser Gebiihr mitteilen. Dariiber hinaus versu-
chen die Autoren, dieser Form des Bescheids einen férmlichen rechtlichen Status innerhalb der
geltenden Rechtsordnung zuzuordnen. Die Autoren erwégen aulerdem, inwieweit im Rahmen
des gepriiften Verfahrens im Zusammenhang mit dem Ergehen einer Verwaltungsentscheidung
sowie auf Grundlage eines Rechtsmittelverfahrens die Bestimmungen der polnischen Verwal-
tungsverfahrensordnung Anwendung finden. Bei der angewandten Untersuchungsmethode
stiitzen sich die Autoren in erster Linie auf die Auslegung von Rechtsvorschriften, die Ansichten
der Rechtslehre und lehnen sich in ihrer Argumentation an die Rechtsprechung des polnischen
Verfassungsgerichtshofes und der polnischen Verwaltungsgerichte an.

Schliisselworter: Wasserrecht, Wasserdienstleistungen, Abgaben bzw. Gebiihren fiir Wasser-
dienstleistungen, J&hrliche Auskunft, Verwaltungsverfahren, Verwaltungsentscheidung

ASPECTS JURIDIQUES DE LA PROCEDURE DE DETERMINATION
DE LA REDEVANCE POUR LES SERVICES D’EAU DANS LA NOUVELLE
LOI SUR 'EAU

Résumé

Le document présente les aspects juridiques liés a la procédure de détermination du montant des
redevances pour les services de I'eau en vertu des dispositions de la nouvelle loi sur I'eau. En pre-
mier lieu, les auteurs attirent l’attention sur les doutes d’'interprétation liés a la forme particuliere
de la décision rendue au cours de la procédure, ainsi qu’a la procédure de recours dans le cadre
de cette procédure. Les auteurs interpréetent les dispositions de la loi relatives a la forme spéciale
utilisée par le législateur dans le cadre de la procédure en question, c’est-a-dire «l'information»,
par laquelle les «Eaux Polonaises» communiquent le montant de redevance pour les services de
I'eau aux entités tenues de la payer. En outre, les auteurs tentent d’attribuer un statut juridique
formel a cette forme de réglement en vertu de la loi applicable. Les auteurs examinent également
dans quelle mesure, dans le cadre de la procédure en cours d’examen, les dispositions du Code
de procédure administrative s’appliquent lorsqu’une décision administrative est rendue ainsi que
dans une procédure de recours. Dans la méthode de recherche adoptée, les auteurs s’appuient
principalement sur I'interprétation de dispositions légales, d’opinions doctrinales, ainsi que sur la
jurisprudence du Tribunal constitutionnel et des tribunaux administratifs.

Mots clés: loi sur l'eau, services de 1’eau, redevances pour les services de 1'eau, information
annuelle, procédure administrative, décision administrative
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ASPETTI GIURIDICI DELLA PROCEDURA DI DETERMINAZIONE
DELLE TARIFFE DEI SERVIZI IDRICI NEL NUOVO DIRITTO DELLE ACQUE

Sintesi

Nel lavoro sono stati presentanti gli aspetti giuridici legati alla procedura di determinazione
delle tariffe dei servizi idrici alla luce delle norme del nuovo diritto delle acque. Gli autori
soprattutto fanno notare i dubbi interpretativi legati alla particolare forma di decisione emessa
attraverso il procedimento, cosi come alla modalita di impugnazione nell’ambito di tale proce-
dura. Gli autori eseguono l'interpretazione delle norme del diritto legate alla forma particolare
utilizzata dal legislatore nell’ambito del provvedimento in oggetto, ossia la cosiddetta “infor-
mazione” attraverso la quale l'azienda statale Wody Polskie trasmette ai soggetti obbligati al
pagamento per i servizi idrici I'importo di tale tariffa. Inoltre gli autori tentano di attribuire
a tale forma di decisione uno status giuridico formale, nell’ambito dell’ordinamento giuridico
vigente. Gli autori riflettono anche su quale ambito, nell’'ambito della procedura esaminata,
trovino applicazione le norme del codice di procedura amministrativa legate al rilascio di una
decisione amministrativa, cosi come sulla base della procedura di impugnazione. Nel metodo
di studio assunto gli autori si basano soprattutto sull’interpretazione delle norme del diritto,
sulle opinioni della dottrina, cosi come sulla giurisprudenza del Tribunale costituzionale e dei
tribunali amministrativi.

Parole chiave: diritto delle acque, servizi idrici, tariffe dei servizi idrici, informazione annuale,
procedimento amministrativo, decisione amministrativa
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