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Public procurement proceedings are open.! In accordance with Article 3 LPP, the
proceeding minutes and annexes to them (i.e. practically all the documents: offers,
information, explanations, etc.) must be made available at everyone’s request (with
the exception of information that constitutes a company’s secret). Transparency
is to guarantee the maintenance of other rules of proceedings (equal treatment,
fair competition and proportionality). The Court of Justice of the European Union
(CJEU) consistently indicates that the obligation of transparency, from which the
national principle of openness originates, aims to exclude a risk of favouritism and
arbitrariness of the ordering institutions.2

The law on the protection of confidential information constitutes an exception
to the principle of transparency and as such cannot be interpreted in a broadening
scope. Confidentiality is applied to information concerning ordering institutions/
buyers, which they have indicated as confidential in nature and laid down the rules
of their protection (Article 8 para. 2 in conjunction with Article 37 para. 6 LPP). The
principle of transparency is also limited in connection with the protection of the
contracting company’s secrets. Using the concept of a company’s secret, the law
on public procurement does not develop a separate definition but makes use of
the definition contained in the Act on combating unfair competition. A company’s
secret means technical, technological and organisational information concerning
a company or other information of economic value that has not been made public,
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1 Article 8 para. 1 of the Act of 29 January 2004: Law on public procurement, consolidated
text, Dz.U. 2017, item 1579, as amended; hereinafter LPP.

2 CJEU judgments: of 5 December 2013 in the case C-561/12; of 29 March 2012 in the case
C-599/10; of 6 November 2014 in the case C-42/13.
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and in connection with which a company has undertaken necessary steps in order
to keep it secret (Article 11 para. 4 of the Act of 16 April 1993 on combating unfair
competition)®. Directive (EU) 2016/943 on the protection of undisclosed know-how
and business information (trade secrets) against their unlawful acquisition, use and
disclosure in fact contains a similar definition.

The Supreme Court case law stipulates that information that can be obtained
in a lawful way cannot be recognised as secrets, e.g. information obtained from
publicly available registers or publicly performed legal actions. The provision of
Article 11 paras 1 and 4 ACUC excludes making information secret if a person
concerned can obtain it in a standard and lawful way.# This means that it is not
possible to protect data concerning information about other public procurement
proceedings. Information that is publicly available, e.g. on the Internet, cannot be
secret.5 According to the Supreme Court, an inappropriate way of protecting infor-
mation as a company’s secret in case that information does not constitute one results
in a buyer’s obligation to disclose it.6 The CJEU also takes a stance that a defective
way of making information secret obliges a buyer to correct it.7 Such interpretation
of the provisions on the transparency of proceedings raises a question whether
transparency in public procurement also covers the obligation to provide informa-
tion about persons included in contractors’ offers (persons seconded to deal with the
order and members of the contractor’s bodies). Thus, the principle of transparency
must be confronted with the protection of the right to privacy.

It is necessary to decide which provision concerning transparency: the one laid
down in the Act: Law on public procurement or a special provision protecting
privacy should be a basis for activities performed by a buyer, i.e. which interest
(transparency or privacy) should be predominant.

The provisions of common statutes interfering into this principle cannot reduce
the right to privacy laid down in Article 47 of the Constitution of the Republic
of Poland (“Everyone shall have the right to legal protection of his private and
family life, of his honour and good reputation and to make decisions about his
personal life.”). Moreover, an activity that constitutes the infringement of a legal
act specifying the scope of the protection of privacy should be treated as especially
blameworthy because it is connected with the infringement of a constitutional norm.
With regard to the right to protect privacy and special rules of obtaining access to
confidential personal data, there are sometimes doubts what kind of information
about public procurement proceedings concerning persons dealing with an order
or managing contractors buyers can demand and to what extent a buyer can make
personal data available.

3 Dz.U. No. 47, item 211, as amended; hereinafter ACUC.

4 Supreme Court judgment of 5 September 2001, I CKN 1159/00, OSNC 2002/5/67.

5 E. Wojcieszko-Gluszko, Tajemnica przedsigbiorstwa i jej cywilnoprawna ochrona na podstawie
przepiséw prawa nieuczciwej konkurencji, Prace Instytutu Prawa Wlasnosci Intelektualnej U]J,
2005/86, p. 43.

6 Supreme Court resolution of 21 October 2005, III CZP 74/05.

7 CJEU judgment of 14 February 2008 in the case C-450/06.
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Article 26 para. 1 and Article 26 para. 2f LPP and the provisions of the Regula-
tion of the Minister of Development issued based on Article 25 para. 2 LPP, i.e.
Regulation of 26 July 2016,8 lay down the rules concerning requests for documents
in public procurement proceedings.

Article 26 para. 1 imposes an obligation on a buyer, in case the value of an order
exceeds the amounts laid down in the EU directives, to demand that a contractor
whose offer has been assessed as the best one submit documents confirming the
fulfilment of the requirements for participation in the proceedings (including the
lack of grounds for excluding from the proceedings). Article 26 para. 2f LPP stipu-
lates the entitlement to demand such documents from every contractor taking part
in the proceedings if it is necessary in order to carry out the proceedings properly.

One of the requirements for participation in the proceedings that a buyer can
formulate in accordance with Article 22 para. 1b(3) in conjunction with Article 22d
para. 1 LPP is that persons who will make things to order should be at the buyer’s
disposal. The provision of § 2 para. 4(10) Regulation of 26 July 2016 stipulates that
a list of persons with information about their education and qualifications consti-
tutes a document that confirms one’s disposal.

In turn, a contractor’s managers (board members, directors, appointed agents,
partners and sole trades) must have no previous convictions (within the scope speci-
fied in LPP), which is an obligatory requirement for participation in public procure-
ment proceedings, resulting directly from LPP. Information provided by National
Criminal Register (Krajowy Rejestr Karny, KRK) at a buyer’s request (resulting from
the fulfilment of a statutory obligation or the exercise of a statutory right) constitutes
the confirmation of no criminal record. Apart from the given names, a surname and
the confirmation of previous convictions or no record, the information contains
other data: the date of birth, parents’ names and the address.

The processing of data relating to criminal convictions, in accordance with Arti-
cle 10 GDPR,? shall be carried out only under the control of official authority or
when the processing is authorised by the Union or Member State law providing for
appropriate safeguards for the rights and freedoms of data subjects.

The provisions that allow that are § 2 para. 4(1) and § 5(1) Regulation of 26 July
2016, which do not let buyers choose whether to demand or not a list of persons with
their education and qualifications data from a contractor and information from KRK,
i.e. a document concerning information resulting from the provisions of the Regula-
tion of the Minister of Justice of 7 July 2015,10 when they fulfil an obligation under
Article 26 para. 1 LPP or exercise the right in accordance with Article 26 para. 2f LPP.

8 Regulation of the Minister of Development of 26 July 2016 concerning types of documents
that a buyer can demand from a contractor in public procurement proceedings, Dz.U. 2016,
item 1126; hereinafter Regulation of 26 July 2016.

9 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April
2016 on the protection of natural persons with regard to the processing of personal data and
on the free movement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation), O] L 119/1 of 4 May 2016.

10 Regulation of the Minister of Justice of 7 July 2015 on the provision of information about
persons and collective entities based on the data collected in the National Criminal Register
(KRK), Dz.U. 2015, item 1025, as amended.
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The provisions are formulated clearly and a buyer must demand a list of persons
with such data (education and qualifications) and information from KRK containing
all data in accordance with the above-mentioned Regulation.

The demand of data determined in the provisions of the law, including the
specimen of the information from KRK, does not infringe the provisions of GDPR
in any way. In accordance with Article 6 para. 1(e) GDPR, personal data process-
ing is lawful when it is necessary for the performance of a task carried out in the
exercise of official authority vested in the controller. The controller — a buyer within
the meaning of LPP — must demand such data within the scope indicated in the
provisions concerning public procurement. Demanding a document different from
information from KRK and a list of persons with a different scope of data from the
one laid down in the provisions of Regulation of 26 July 2016 would constitute the
infringement of Article 26 para. 1 LPP in conjunction with § 5(1) of 26 July 2016.

However, should a contractor, regardless of a buyer’s clear and obligatory
demand of a document determined in the provisions of the law (information from
KRK), limit (e.g. by covering) the scope of data in this document and leave only
a given name and surname and data concerning conviction/no criminal record
within the scope under examination in accordance with LPP, the statutory aim of
the submission of this document would be obtained (no criminal record would be
confirmed) and there would be no grounds to demand a document with all data.
However, it is a contractor who can decide to limit the scope of data in the infor-
mation from KRK and not a buyer who must demand a document indicated in the
provisions. However, the possibility of covering some data does not exist in case of
demanding information concerning qualifications. These constitute data concern-
ing the subject matter, i.e. the fulfilment of a buyers’ requirement that an order
should be dealt with by persons with specified qualifications. Thus, the omission
of this information would mean failure to meet a requirement for participation in
the proceedings.

A controller (a buyer) must process personal data because he must retain and
make them available. Personal data processing (in accordance with Article 4 para. 2
GDPR) means, inter alia, their collection, recording, organisation, structuring, stor-
age, adaptation or alteration, retrieval, consultation, use, disclosure by transmis-
sion, dissemination or otherwise making them available, alignment or combination,
restriction, erasure or destruction. The obligation to store documents submitted by
contractors (including personal data) results from Article 97 para. 1 in conjunction
with Article 96 para. 2 LPP, which oblige a buyer to retain those documents as
appendices to proceeding minutes for four years after the conclusion of the pro-
ceedings.

Making available of personal data contained in appendices to proceeding min-
utes, which in accordance with Article 96 para. 2 LPP include, inter alia, any docu-
ments submitted by contractors with the exception of company secrets, means the
fulfilment of a statutory obligation. The proceeding minutes are not confidential
(Article 8 para. 1 in conjunction with Article 96 para. 3 LPP) and are subject to
availability at the request of anybody without the need to indicate the interest in
obtaining access to information in accordance with the provisions of the Regula-
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tion of the Minister of Development concerning a public procurement proceeding
minutes.!! The above-mentioned provisions do not allow whatever departure from
the rule of disclosure of information contained in the proceeding documentation,
with the exception of company’s secrets. Thus, personal data is made available due
to the fulfilment of a statutory obligation (resulting from Article 96 para. 3 LPP),
i.e. in accordance with Article 6 para. 1(e) GDPR, without a data subject’s consent.

Personal data that due to the provisions on transparency and access to infor-
mation concerning public procurement proceedings will always be made available
without any restrictions (also in case of a previously convicted person, provided that
they are included in the information about criminal record) include a given name
and a surname, the date of birth, parents’ names, address, i.e. all data that do not
contain information about criminal conviction. Such data also include information
about education and qualifications of persons listed as those seconded to deal with
an order.

Part of personal data that are in contractors’ offers, however, can constitute data
concerning conviction sentences in the information provided by KRK if a data sub-
ject is a person previously convicted. It is very rare in the practice of public procure-
ment. In other cases, data concern the lack of previous conviction and thus do not
concern criminal record so they constitute “standard” personal data.

The provisions of the Regulation concerning public procurement proceeding
minutes as well as the provisions of LPP do not provide an exception to the princi-
ple of transparency in case of information about criminal record when the document
confirms the fact of previous conviction as well as about the location data relating to
privacy, e.g. an address or data concerning education and qualifications of persons
listed in offers. In accordance with the literal interpretation of Article 96 para. 3
LPP, even in case the information from KRK contains information about conviction
(but not about no criminal record), it should be disclosed. Thus, there is a conflict
with the GDPR provisions. Common and unlimited availability of data concerning
conviction or penalties does not match the obligation under Article 10 GDPR in
accordance with which the processing of those data shall be carried out providing
appropriate safeguards for the rights and freedoms of data subjects. The provision
of information about persons’ convictions and penalties, only because they take
part in public procurement proceedings, does not meet any rational justification.
The penalties most often do not eliminate persons from the proceedings (the exclu-
sion occurs only with respect to a limited catalogue of crimes) and making data
about convictions available to the public might constitute an unlawful instrument
causing withdrawal from the market of public procurement. It would be in flagrant
conflict with the principle of unlimited competition and, in addition, it would con-
stitute a non-judicially imposed sanction of publicising a convicted person’s data.
Such a conflict would not occur if the national public procurement provisions were
limited to the principle of transparency, i.e. informing about proceedings and deci-
sions and not disclosing all information collected in the course of the proceedings.

11 Regulation of the Minister of Development of 26 July 2016 concerning public procurement
proceeding minutes, Dz.U. 2016, item 1128.
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However, the legislator decided to extend public life openness by full transparency
of information.

Therefore, it is necessary to look for a resolution of the conflict between the
above-mentioned interests (transparency and privacy) in other legal acts. It might
result from the provisions of the Act of 6 September 2001 on access to public
information,!2 which stipulates that the principle of access to information is subject
to limitation, inter alia, due to a natural person’s privacy and a company’s secrets
(Article 5 para. 2). Unfortunately, the application of this statute in case of access
to procurement proceeding minutes is recognised as inadmissible according to
the dominant approach in case law.1¥ Some representatives of the doctrine present
a similar stand.!4 If we assume that AAPI and LPP cannot be applied in conjunction,
we draw a conclusion that adopting the LPP provisions, the legislator decided that
the protection of a company’s secrets secured by AAPI must be strengthened and
completely excluded the provision of this information in the norm of Article 8 para.
3 LPP. The legislator did not do that in relation to the protection of privacy.

However, one can refer to the judgments of administrative courts, which are
less restrictive and indicate that, within the scope not covered by special provisions
(Regulation concerning public procurement proceeding minutes), the general norms
of the Act on access to public information might have supplementary application,
i.e. when they are not in conflict with a special provision. Thus, pursuant to this
stance, Article 5 para. 2 AAPI concerning access to privacy-related data would be
applicable. This is what the Voivodeship Administrative Court in Poznan states in
its judgment of 20 September 2017.15 The stance, in my opinion, is right. Personal
data, which as a rule shall be transparent in public procurement without whatever
restrictions can be recognised as ones that are subject to disclosure limitation due
to a natural person’s privacy or a company’s secrets (Article 5 para. 2 AAPI). In this
context, taking into account the opinion of the Supreme Administrative Court,®
privacy gives grounds to limiting access to public information but not to excluding
access to public information. Therefore, it is necessary to establish the scope of this
limitation. At the same time, one cannot ignore the fact that in case of procurement
proceedings, natural persons’ data that can be protected or made available are not,
at least partially, “ordinary” people’s data. These are data of authorities of enti-
ties that apply for contracts with the public sector. The scope of privacy subject to
protection in case of pursuing a position of a party to a contract with the public
sector should be less extensive. Thus, it is necessary to determine what this limita-
tion should consist in. As it has been indicated above, it cannot mean the exclusion

12 Dz.U. 2001 No. 112 item 1198, as amended; hereinafter AAPI.

13 Judgment of the Supreme Administrative Court of 18 January 2017, I OSK 2006/16, LEX
No. 2290153; judgment of the Voivodeship Administrative Court in Olsztyn of 11 July 2017,
I SAB/OI 29/17, LEX No. 2336880; judgment of the Voivodeship Administrative Court in
Szczecin of 9 August 2017, IT SAB/Sz68/17, LEX No. 2357827.

14 M. Chmaj, [in:] M. Bidzinski, M. Chmaj, P. Szustakiewicz, Ustawa o dostepie do informacji
publicznej. Komentarz, Warszawa 2010, pp. 31-32.

15 Judgment of the Voivodeship Administrative Court in Poznah of 20 September 2017,
SAB/Po 107/17.

16 Judgment of the Supreme Administrative Court of 29 September 2017, I OSK 3046/15.
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of transparency because there are no grounds for that in AAPL nor LPP, nor in the
systemic interpretation, i.e. the increase in the protection of a company’s secret by
excluding openness and the lack of such a move towards the protection of privacy,
which means that there must be some scope of access to natural persons’ data
without the infringement of their privacy. The legislator determined the absolutely
admissible scope of limitation of the principle of transparency of any data, including
common personal data contained in the procurement proceeding documentation
that is not confidential. It consists in the possibility of not giving consent to copy
such data from contractors’ offers.

Any further-reaching limitations are doubtful. A special legal act in relation to
the Act on access to public information, i.e. the Act on public procurement, contains
its own precise regulation concerning the protection of privacy so, as administrative
courts indicate, supplementary application of the provisions on access to public
information is not possible. The special provision concerned is Article 8 para. 4(1)
LPP, which stipulates that if it is substantiated by the protection of privacy or public
interest, a buyer can refuse to disclose personal data but only in case of procurement
based on Article 67 para. 1(1)(b). Thus, if the information from KRK is submitted in
any other mode than by private treaty (on this special basis under Article 67 para.
1(1)(b)), it is not subject to the protection of privacy.

Therefore, there are no grounds for the application of limitation of access to
information referred to in Article 5 para. 2 AAPI in a broader scope than the legis-
lator allowed in § 4 para. 4 Regulation of the Minister of Development concerning
public procurement proceeding minutes, where the only restriction consists in the
right to refuse to give consent to copy documents submitted by contractors. The
provisions on access to public information are indeed applicable exclusively as sup-
plementary ones in relation to special regulations (Regulation concerning public
procurement proceeding minutes and Article 8 para. 4 and Article 96 para. 3 LPP).

The provisions of the Regulation as a norm of basic level cannot infringe the
norms of the European Union legal acts. The interpretation of those provisions, the
linguistic layer of which orders disclosure of information containing sensitive data,
must be carried out in compliance with Article 10 GDPR.

When processing sensitive information, i.e. information concerning conviction
and penalties imposed on a particular person, a buyer can process it within the
scope safeguarding the protection of rights and freedoms. This means that the data
can be stored in the minutes but making them available to the public in accordance
with Article 96 para. 3 LPP (and all the more the provisions of a lower level) is not
possible. It is so because Article 10 GDPR stipulates that only the law providing
for appropriate safeguards for sensitive information allows its processing. If there
is no provision guaranteeing protection, a particular form of processing (making
information available) cannot be carried out.

No safeguards for the rights and freedoms of data subjects that are required in
accordance with this provision can be traced in LPP. If anyone can obtain access to
proceeding minutes, the protection of sensitive data is illusory. Thus, the entry into
force of the GDPR provisions should result in the exclusion of the right to disclose
data concerning convictions and penalties. At the same time, a complete lack of
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access to those data might be in conflict with a successive constitutional norm: the
right to a court and the right to appeal against every decision taken by a buyer
guaranteed by appellate-related EU directives concerning public procurement. In
order to exercise this right efficiently, it is necessary to have access to information
about a buyer’s activities.

A bill amending some acts in connection with ensuring the application of Regu-
lation 2016 /6797 serves the implementation of the right. The amendment proposed
in the bill adds para. 5 to Article 8 LPP, which limits the principle of transparency
in public procurement in case of the processing of personal data concerning crimi-
nal convictions, but leaves a possibility of disclosing them only for the purpose of
applying the measures of legal protection, i.e. when indicating the interest in filing
an appeal and in the time limit for that appeal. At the same time, in accordance
with Article 8a para. 6 LPP bill, a buyer will make available documents concerning
convictions and sentences after they are pseudonymised.

Although the amendments proposed ensure the possibility of exercising the
right to a court and comply with the ban on making available data concerning con-
victions and penalties imposed, they do not ensure efficient protection of convicts’
data. The data in the offers submitted for the purpose of bidding concern persons
disclosed in the National Criminal Register. If a buyer, providing data concerning
a conviction or a penalty, pseudonymises the data of a particular person (a convict)
and at the same time discloses, because of the obligation to do so, the data of all
other board members, directors and authorised agents who have no criminal record,
it will not be difficult to draw a conclusion which person is pseudonymised among
those that the document concerns. Thus, the protection is fictitious and the legislator
has not found a method to reconcile the essential interests (openness, the right to
privacy and the right to a court).
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PRINCIPLE OF TRANSPARENCY IN PROCUREMENT PROCEEDINGS
VERSUS PROTECTION OF THE RIGHT TO PRIVACY

Summary

Transparency of public procurement proceedings is to safeguard the compliance with the
principles of equal treatment, fair competition and proportionality, and eliminate the risk of
arbitrariness of a buyer’s decisions. However, it is necessary to determine whether transpa-
rency covering the obligation to disclose information about people listed in contractors’ offers
is not in conflict with the right to privacy, which is guaranteed by Article 7 of the Constitution
of the Republic of Poland. The principle of transparency cannot lead to the infringement
of another interest protected by the constitutional provision. It must also be implemented
in accordance with the provisions of Regulation (EU) 2016/697. This means that personal
data processed (made available) in public procurement proceedings must be protected. While
disclosing the data concerning their qualifications, functions and no criminal record does not
infringe the rights and freedoms of data subjects, the provision of information about convic-
tion and a penalty adjudicated without a court’s ruling concerning making this information
public would constitute a non-judicial sanction. The principle of transparency cannot result
in sanctions that are not laid down in a sentence. It also cannot lead to discouraging persons
from taking part in public procurement proceedings and, as a result, limiting competition.
Therefore, it is necessary to protect information concerning the fact of conviction and a penalty
imposed on persons whose data are listed in public procurement offers. At the same time, the
data must be available to competitors of a contractor who provides the data of those people
in an offer so that they can verify whether those persons’ conviction should or should not
constitute grounds for excluding from a tender process and protect their right to receive an
order. However, the legislator has not provided a safeguard so that, after the disclosure to
competitors, the data will not be available to a wide circle of people and used for the purpose
that is in conflict with statute.

Keywords: public procurement, transparency, right to privacy, personal data, no criminal
record /no conviction

ZASADA JAWNOSCI W POSTEPOWANIU O UDZIELENIE ZAMOWIENIA
A OCHRONA PRAWA DO PRYWATNOSCI

Streszczenie

Jawnoé¢ postepowania o udzielenie zamdéwienia publicznego ma gwarantowac respekto-
wanie zasad réwnego traktowania, uczciwej konkurencji, proporcjonalnoéci oraz wytacza¢
ryzyko arbitralnoSci rozstrzygnie¢ zamawiajacego. Rozstrzygniecia wymaga jednak kwestia,
czy jawno$¢ obejmujaca obowiazek ujawniania informacji o osobach zamieszczanych w ofer-
tach wykonawcéw nie stoi w konflikcie z prawem do prywatnosci, ktérego respektowania
wymaga art. 7 Konstytucji RP. Zasada jawno$ci nie moze prowadzi¢ do naruszenia innego
dobra chronionego przepisem konstytucji. Musi by¢ takze wykonywana w zgodzie z prze-
pisami rozporzadzenia 2016/697 UE. Oznacza to, ze dane osobowe przetwarzane (udostep-
niane) w postepowaniu o udzielenie zaméwienia publicznego musza by¢ chronione. O ile
nie godzi w prawa i wolnosci 0séb, ktérych dane sa przetwarzane, ujawnianie danych o ich
kwalifikacjach, petnionej funkcji i niekaralnosci, to podanie informacji o fakcie skazania
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i orzeczonej karze bez orzeczenia sadu o podaniu takiej informacji do wiadomosci publicznej
bytoby sankcja nieorzeczona przez sad. Zasada jawnosci nie moze prowadzi¢ do powstawania
sankgji niewskazanej w wyroku skazujacym. Nie moze takze prowadzi¢ do odstreczania od
udziatu w postepowaniu o udzielenie zaméwienia i w konsekwencji ograniczania konkurengji.
Konieczna jest wiec ochrona informagji o fakcie i rodzaju orzeczonej kary wobec 0sob, kté-
rych dane podaje sie w ofertach w przetargu publicznym. Jednoczeénie dane te musza by¢
dostepne dla konkurentéw wykonawcy, ktéry dane tych oséb podaje w ofercie, aby mogli
zweryfikowad, czy karalnos¢ tych oséb nie powinna by¢ podstawa wykluczenia z przetargu
i chroni¢ swe prawo do uzyskania zaméwienia. Ustawodawca nie zapewnit jednak, ze dane
te po ujawnieniu konkurentom nie beda dostepne dla zbyt szerokiego kregu oséb i wykorzy-
stywane w celu niezgodnym z ustawa.

Stowa kluczowe: zaméwienia publiczne, jawnosé, prawo do prywatnosci, dane osobowe, nie-
karalnos¢

EL PRINCIPIO DE PUBLICIDAD EN EL PROCESO DE ADJUDICACION
DE CONTRATACION PUBLICA Y LA PROTECCION DE DERECHO
A LA PRIVACIDAD

Resumen

La publicidad del proceso de adjudicacién de contratacién publica ha de garantizar el respeto
de principios de igual trato, competencia honesta, proporcionalidad, asi como excluir riesgo
de arbitrariedad de decisiones del contratante. Sin embargo, hay que analizar si la publicidad
que incluye la obligacién de revelar la informacién sobre personas incluidas en las ofertas
presentadas por contratistas no viola el derecho a privacidad, cuyo respeto requiere el art. 7
de la Constitucién de la Republica de Polonia. El principio de la publicidad no puede infringir
otro bien protegido por la Constitucién. También ha de ser aplicado de acuerdo con el regla-
mento (UE) 2016/679. Esto significa que los datos tratados (facilitados) en el procedimiento
de adjudicacién de contratacién ptiblica han de ser protegidas. La revelacién de datos de
formacién profesional, cargos y falta de antecedentes penales no viola derechos y libertades
de personas cuyos datos son procesados, sin embargo la informacién sobre la condena y pena
impuesta sin que el tribunal ordene la publicacién de tal informacién, constituye una sancién
no impuesta por un tribunal. El principio de publicidad no puede crear sanciones no indi-
cadas por el tribunal sancionador. Tampoco puede desanimar a participar en el proceso de
adjudicacién de contratacién publica y, como resultado, limitar la competencia. Por tanto, es
necesario proteger la informacién sobre el hecho y tipo de la condena de las personas cuyos
datos se publican en la ofertas en la contrataciéon publica. Al mismo tiempo, estos datos han
de ser accesibles para adversarios del contratista para que puedan verificar si los antecedentes
penales de estas personas no constituye supuesto de su exclusién de la contratacién y para
que puedan proteger su derecho a conseguir la contratacién. El legislador no ha previsto que
estos datos, tras su relevacion a los adversarios, no serdn accesibles a un circulo amplio de
personas y no serdn utilizados para el fin contrario a la ley.

Palabras claves: contratacién publica, publicidad, derecho a privacidad, datos personales, sin
antecedentes penales
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MPUHLMIT OTKPBITOCTH B MPOLEAYPE IMPUCYXKIEHMS KOHTPAKTA
U 3AIIUTA [IPABA HA HEIIPUKOCHOBEHHOCTb YACTHOM KXKN3HU

Pestome

OTKpBITHIII XapakTep MpoLeypbl FOCYIaPCTBEHHbIX 3aKYIOK 3aKJIFOYAETCsl B TOM, YTOObI rapaHTUPOBATh
YBa’KE€HHE MPUHIMIIOB PABHOIO OOpAILeHVs, CIIPABE/ITIMBOI KOHKYPEHIUN, COPAa3MEPHOCTH M MCKIIFOUUTH
PHMCK TNPOU3BOJIBLHOCTH pELICHUIT MpHUCYKJarowieil opraHuzanmu. OfHAKO HEOOXOJAMMO peLINThb, He
MPOTUBOPEUMT JI OTKPBITOCTD, B TOM UKCIIe 00SI3aHHOCTb PACKPbIBATH MH(DOPMALMIO O JIMLAX , BKIIFOUEHHBIX
B NPEJIOXKEHUsT TOPSIYMKOB, TMPaBy Ha HENPUMKOCHOBEHHOCTb YaCTHOI YKU3HM, KOTOPOE JOJIKHO
cobmopartbest cornacHo cr. 7 Koneruryuun ITosbium. [IpUHIMI OTKPBITOCTH HE MOXKET BECTH K HapYILEHUIO
Jpyroro 0Jara, OXpaHSieMOro MOJOXEHUSAMM KOHCTUTYUMU. OH TakKe MOJKEH OCYLIECTBIIATHCS
B COOTBETCTBUM C noyioxeHnsimu PeriamenTta 697/2016 EC. D1o 03HauaeT, YTO MepCOHATIbHBIC JIaHHBIE,
obpabaTbiBaeMble (MPEIOCTABISIEMbIE) B XOJie MPOLEAYP TOCY/APCTBEHHBIX 3aKYyINOK, TOJDKHBI ObITh
3aummiieHbl. Eci pasrnaiieHue JJaHHbIX O KBajuukauyuu, (OyHKUMSIX U OTCYTCTBUM CYMMOCTH JIMLL,
YbU JlaHHble 00pabaThIBAIOTCS, HE HAPYLIAeT MX MpaBa M CBOOOJIbI, TO TpPEOCTaBleHre MHpOopMalum
0 hakTe OCYy:K/IeHUS! M BBIHECEHUM TPUTOBOpA 0€3 BBIHECEHMs! CY/IOM pELIeHUs] O pasrilallieHuH TakKoi
nHpopMauuy OGLIECTBEHHOCTH OYy/JeT CaHKLMel, He MPEeNNUCcaHHoil cyoM. IIpMHIMI OTKPBITOCTU He
MOZKET BECTH K CAHKIMSIM, HE YKa3aHHbIM B OOBMHMTEJILHOM TNPUTOBOpPE. DTO TAKXKe HE MOXKET BECTH
K CACPKMBAHMIO OT Y4YacTHsl B MPOLEAYpe 3aKYMOK U, KaK CJEACTBUE, K OTPAHMYEHUIO KOHKYPEHIMH.
TosToMy HEOOGXOAMMO 3alMILATE UHMOPMALMIO O (haKTe M BUJIe TIPUTOBOPA, BLIHECEHHOTO B OTHOLICHUN
JIMLL, YbM JIAHHBIE PUBEJIEHBI B TPEVIOKEHUSIX B OTKPBITOM KOHKYpCe. B TO >Ke BpeMsi 9T JJaHHbIE J0JKHbI
ObITb JIOCTYIHbI KOHKYPEHTaM MOJPSIYMKA, KOTOPbIil PEJIOCTABIISIET JJAHHbIE 3TUX JIFOJEH B MPEIOXKEHNH,
YTOObl OHM MOIJIM NMPOBEPUTH, HE JOIIXKHA JIM ObITh MX CYAMMOCTb OCHOBAHWEM J|Isl MCKIIFOUEHUs W3
TeHjlepa, ! 3alMTUTL CBOE MPABO Ha MoJTyueHne KOHTpakTa. OIHaKo 3aKOHOJATe b He 00eCTeyr, YTOObI
9TU JIaHHBIC TOCJNIE PA3IJIallleHnss KOHKYPEHTaM He ObLIN JIOCTYIHbI CJIMIIKOM GOJIBLIIOMY KOJUYECTBY
JIIOfIeil ¥ MCTIOJIB30BAJIMCH B LEJISIX, HE COOTBETCTBYIOLUX 3aKOHY .

Kurouesbie crosa: TOCYTapCTBEHHBLIC 3aKYNKH, OTKPLITOCTh, NPABO Ha HENPUKOCHOBEHHOCTb YacTHOM
KU3HU, TAYHBIE JaHHBIE, OTCYTCTBUE CYJUMOCTHU

DER GRUNDSATZ DER OFFENHEIT IM VERFAHREN DER AUFTRAGSVERGABE
UND DER SCHUTZ DES RECHTS AUF PRIVATSPHARE

Zusammenfassung

Die Offenheit der Auftragsvergabe besteht darin, die Einhaltung der Grundsitze der
Gleichbehandlung, des fairen Wettbewerbs und der Verhdltnisméaigkeit zu gewéhrleisten
und das Risiko der Willkiir der Entscheidungen der Vergabestelle auszuschlieSen. Es muss
jedoch entschieden werden, ob Offenheit, einschlieflich der Verpflichtung zur Offenlegung
von Informationen iiber Personen, die in den Angeboten von Auftragnehmern enthalten sind,
nicht dem Recht auf Privatsphédre zuwiderlduft, das auf Basis von Artikel 7 der polnischen
Verfassung geachtet werden muss. Der Grundsatz der Offenheit darf nicht dazu fiithren, dass ein
anderes durch die Bestimmungen der Verfassung geschiitztes Gut verletzt wird. Es muss auch
in Ubereinstimmung mit den Bestimmungen der Verordnung 697/2016 EU durchgefiihrt sein.
Dies bedeutet, dass personenbezogene Daten, die im Rahmen der Auftragsvergabe verarbeitet
(verfiigbar gemacht) werden, geschiitzt werden miissen. Sofern dies nicht die Rechte und
Freiheiten von Personen verletzt, deren Daten verarbeitet werden, wire die Offenlegung von
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Daten zu deren Qualifikation, Funktion und Strafregister eine Sanktion, die das Gericht nicht
anordnet, wenn Informationen tiber die Tatsache der Verurteilung und die verhingte Strafe zur
Verfiigung gestellt werden. Der Grundsatz der Offenheit darf nicht zu Sanktionen fiihren, die
in der Verurteilung nicht vermerkt ist. Sie darf auch nicht zur Abschreckung von der Teilnahme
an der Auftragsvergabe und damit zur Einschrinkung des Wettbewerbs fiithren. Daher ist
es erforderlich, Informationen tiber die Tatsache und die Art der Verurteilung von Personen
zu schiitzen, deren Daten in Angeboten in einer 6ffentlichen Ausschreibung enthalten sind.
Gleichzeitig miissen diese Daten der Konkurrenz des Auftragnehmers zur Verfiigung stehen,
der die Daten dieser Personen im Angebot angibt, damit diese nachpriifen kénnen, dass ihr
Strafregister nicht die Grundlage fiir einen Ausschluss vom Angebot sein sollte, und ihr Recht
auf Erlangung des Auftrags schiitzen. Der Gesetzgeber hat jedoch nicht sichergestellt, dass diese
Daten nach Offenlegung gegeniiber der Konkurrenz nicht zu vielen Personen zur Verfiigung
stehen und fiir Zwecke verwendet werden, die nicht im Einklang mit dem Gesetz stehen.

Schliisselwdrter: Vergabe offentlicher Auftrige, Offenheit, Recht auf Privatsphire, personliche
Daten, Strafenregister

PRINCIPE DE TRANSPARENCE DANS LA PROCEDURE DE PASSATION
DE MARCHE ET PROTECTION DU DROIT A LA VIE PRIVEE

Résumé

Le caractere ouvert de la procédure de marché public vise a garantir le respect des principes
d’égalité de traitement, de concurrence loyale, de proportionnalité et a exclure le risque d’arbitraire
des décisions de l'entité adjudicatrice. Cependant, il est nécessaire de décider si la transparence,
y compris I'obligation de divulguer des informations sur les personnes incluses dans les offres des
contractants, n’entre pas en conflit avec le droit a la vie privée, qui doit étre respecté par l'art. 7 de
la Constitution polonaise. Le principe d’ouverture ne doit pas conduire a la violation d'un autre
bien protégé par les dispositions de la constitution. Il doit également étre effectué conformément
aux dispositions du reglement 697/2016 UE. Cela signifie que les données a caractere personnel
traitées (mises a disposition) dans le cadre d’une procédure de marché public doivent étre pro-
tégées. Si la divulgation de données sur les qualifications, les fonctions et casier judiciaire vierge
des personnes dont les données sont traitées ne viole pas leur droits et libertés, le fait de fournir
des informations sur leur condamnation et de la peine infligée sans décision de justice sur la divul-
gation de ces informations au public serait une sanction non ordonnée par le tribunal. Le principe
de transparence ne peut conduire a une sanction non indiquée dans le jugeemtn de condamnation.
Cela ne doit pas non plus dissuader de participer a une procédure de passation de marché et, en
conséquence, de restreindre la concurrence. Par conséquent, il est nécessaire de protéger les infor-
mations sur le fait et le type de peine infligée aux personnes dont les données sont fournies dans
des offres dans le cadre d'un appel d’offres public. Dans le méme temps, ces données doivent étre
disponibles pour les concurrents du contractant, qui communique les données de ces personnes
dans I'offre, afin qu'ils puissent vérifier que leur casier judiciaire ne doit pas servir de fondement
a l'exclusion du marché et proteger leur droit d’obtenir le contrat. Cependant, le législateur n’a
pas assuré que ces données, apres avoir été communiquées a des concurrents, ne seraient pas
accessibles a un trop grand nombre de personnes et utilisées a des fins non conformes a la Loi.

Mots-clés: marchés publics, transparence, droit a la vie privée, données personnelles, casier
judiciaire vierge
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IL PRINCIPIO DI TRASPARENZA NELLE PROCEDURE DI GARA
DI APPALTO E LA TUTELA DEL DIRITTO ALLA PRIVACY

Sintesi

La trasparenza delle procedure di gara di appalto pubblico deve garantire il rispetto dei prin-
cipi di pari opportunita, di concorrenza leale, di proporzionalita e deve escludere il rischio di
arbitrarieta delle decisioni del committente. Bisogna tuttavia valutare se la trasparenza, che
comprende 1'obbligo di rivelare le informazioni sulle persone, contenute nelle offerte degli
appaltatori, non sia in conflitto con il diritto alla privacy, la cui osservanza & richiesta dall’art.
7 della Costituzione della Repubblica di Polonia. Il principio di trasparenza non pud portare
alla violazione di un altro bene tutelato da una norma della costituzione. Deve essere inoltre
attuato conformemente alle norme del regolamento (UE) 2016/679. Questo significa che i dati
personali trattati (resi accessibili) nella procedura di gara di appalto pubblico devono essere
tutelati. Sebbene la comunicazione di dati sulle qualifiche, sulla funzione svolta e sull’assenza
di precedenti penali degli interessati non pregiudichi i loro diritti e liberta, tuttavia la comuni-
cazione di informazioni sulla condanna e sulla pena comminata senza una sentenza del giudice
di divulgazione al pubblico di tale informazione costituirebbe una sanzione non comminata
dal giudice. Il principio di trasparenza non pud generare una sanzione non indicata nella
sentenza di condanna. Non pub altresi portare a scoraggiare a partecipare alla gara d’appalto
e in conseguenza a limitare la concorrenza. E quindi necessaria la tutela dell’informazione
sulla condanna e sul tipo di pena comminata nei confronti delle persone i cui dati vengono
pubblicati nelle offerte delle gare pubbliche. Allo stesso tempo questi dati devono essere acces-
sibili ai concorrenti dell’appaltatore, che inserisce dati di queste persone nell’offerta, per potere
verificare se i precedenti penali di tali persone non costituiscano una base di esclusione dalla
gara e tutelare i proprio diritto di vincere 1'appalto. Il legislatore non ha tuttavia garantito che
i dati, dopo essere stati comunicati ai concorrenti, non diventino accessibili a un gruppo troppo
esteso di persone e vengano utilizzati in modo non conforme alla legge.

Parole chiave: appalti pubblici, trasparenza, diritto alla privacy, dati personali, assenza di
precedenti penali
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