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One of the fundamental assumptions of a democratic state ruled by law is the right
to a court in order to ensure that citizens can protect their interests before an inde-
pendent body adjudicating matters exclusively based on law that is in force in the
state.! In the Polish legal tradition, the right to a court was close to the ideas of the
Constitution of 3 May 1791, and the two Constitutions of the interwar period also
stipulated that right.

The provision of Article 98 in principio of the March Constitution? laid down
that: “No one may be deprived of the court to which he is subject by law. (...) No
statute may deprive a citizen of access to the courts for the purpose of demanding
reparation for injury or damage”. According to Article 68(1) and (4) of the April
Constitution,® “No law can bar a citizen from seeking redress in the courts of justice
for his injury or damages. No one can be deprived of the court of justice to which
he is subject by law (...)".

However, the right to a court is of particular importance based on the principles
of a democratic state ruled by law, the supremacy of the Constitution, and separation
of powers, which are its characteristics. In accordance with Article 10 para. 1 of the
Constitution of the Republic of Poland,* “The system of government of the Republic
of Poland shall be based on the separation of and balance between the legislative,
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2 Act of 17 March 1921: Constitution of the Republic of Poland, Journal of Laws [Dz.U.]
No. 44, item 267.
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executive and judicial powers”. The legislative power is vested in the Sejm and the
Senate, executive power is vested in the President of the Republic of Poland and the
Council of Ministers, and the judicial power is vested in courts and tribunals (arg. ex
Article 10 para. 2 of the Constitution of the Republic of Poland).

The principle of separation of powers means that although they must be balanced
and cooperate, they maintain their autonomy. Thus, it is rightly emphasised in the
doctrine5 of constitutional law that “the separation of powers is aimed, inter alia,
at securing human rights by precluding the abuse of power by any of the bodies
that exercise it”.

In relation to the judicial power, the separation of powers only means the
autonomy of each of them because the essence of justice administration requires
that the judicial power should be exercised exclusively by courts, and other powers
should not interfere in those activities or participate in them. Such a conclusion can
be drawn based on the grammatical interpretation of the provision of Article 175
para. 1 of the Constitution of the Republic of Poland, in accordance with which
“The administration of justice in the Republic of Poland shall be implemented by
the Supreme Court, the common courts, administrative courts and military courts”.

Constitutional independence of the right to a court does not change the fact that
the right is genetic and organisationally connected with the concept of a democratic
state ruled by law. The provision of Article 2 of the Constitution of the Republic of
Poland expressis verbis stipulates that: “The Republic of Poland shall be a democratic
state ruled by law and implementing the principles of social justice”.

Ensuring that an individual is protected against the arbitrariness of public
authorities is an important feature of a democratic state ruled by law. Thus, the
right to a court constitutes a guarantee of judicial protection of human rights against
their infringement by public authorities.6 It plays two functions strictly connected
with each another. Firstly, it protects an individual’s rights and obliges all public
authorities, within their actions, to conform to the Constitution. Secondly, it creates
a characteristic system binding the distinct status of an individual with the objective
legal order.” Due to that, it is treated at present as an element of a democratic state
ruled by law, regardless of whether it is directly expressed in the Constitution or
concluded from it.8

The constitutional approach to the right to a court, inspired by the opinions
of the Polish doctrine and international norms, can be analysed following two
interpretations: (1) as a principle of constitutional law and (2) as an individual’s
subjective right.

Within the first meaning, the principle constitutes a directive on law development
and a directive on its interpretation. As a directive on law development, the
principle bars the legislator from enacting legal norms that are in conflict with

5 Z. Czeszejko-Sochacki, Prawo do sqdu w swietle Konstytucji Rzeczypospolitej Polskiej (0gélna
charakterystyka), Pafistwo i Prawo No. 11-12, 1997, p. 87 and the opinions of the doctrine referred
to therein.

6 Ibid., p. 88.

7 Ibid.

8 Ibid., p. 89.
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the Constitution (a negative aspect) and, on the other hand, requires that legal
norms should be enacted in compliance with the Constitution, which materialises
the principle (a positive aspect). In both cases, it constitutes a benchmark used
to examine whether the enacted law is in compliance with the Constitution. As
far as the directive on interpretation is concerned, all public authorities must take
the principle into account in the process of law application. In case of doubts, i.e.
in situations in which the Constitution does not provide a clear exclusion, the
constitutional presumption is for the existence of the right to a court. Within this
meaning, it limits the legislator’s discretion in the process of enacting law.?

Within the second meaning, the placement of Article 45 para. 1 of the Constitution
of the Republic of Poland, regulating the right to a court, in Chapter II entitled “The
freedoms, rights and obligations of persons and citizens” means that the right to
a court was mainly shaped as a separate subjective right constituting a fundamental
element of the constitutional status of an individual. It functions as one of personal
rights, a person’s right guaranteeing his dignity, liberty and the sense of security,
and creating a specific sense of being protected by law safeguarded by courts.10
Indeed, everyone who seeks justice and wants to have sanctions applied for law
violation may turn to a court; a person may also turn to a court when he feels the
need to definitely determine his legal status and to get confirmation that he is under
the protection of law.1!

The Constitution of the Republic of Poland, like the constitutions of other states
that adopted a democratic legal order as the basis of their system, in Article 45
para. 1 stipulates a common right to a court in the substantive meaning. The
provision stipulates that: “Everyone shall have the right to a fair and public hearing
of his case, without undue delay, before a competent, impartial and independent
court”. The provision draws its normative basis from the content of two norms of
ratified international conventions, namely from Article 6 para. 1 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms!2 and
from Article 14 paras. 1 and 3c of the International Covenant on Civil and Political
Rights!3, which were of key importance for the Polish regulation of the right to
a court. Both above-mentioned norms of the treaties constitute part of the national
legal order under Article 91 of the Constitution of the Republic of Poland.

It is worth noting that the Polish Constitution determines the right to a court in
a broader way than the above-mentioned human rights treaties do. Both, basic as
far as the issue is concerned, international legal acts, i.e. ICCPR and ECHR, stipulate
that in the determination of their civil rights and obligations or of any criminal
charge against them, everyone shall be entitled to a fair and public hearing within

9 Ibid.

10 P. Sarnecki, Komentarz do art. 45 Konstytucji RP, [in:] L. Garlicki (ed.), Konstytucja
Rzeczypospolitej Polskiej. Komentarz, Vol. 3, Warsaw 2003, p. 236.

1 Jbid., p. 237 and the opinions of the doctrine referred to therein.

12 Journal of Laws [Dz.U.] of 1993, No. 61, items 284-289; hereinafter ECHR.

13 Journal of Laws [Dz.U.] of 1977, No. 38, item 167; of 1994, No. 23, item 80; hereinafter
ICCPR.
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a reasonable time by an independent and impartial tribunal established by law.14 On
the other hand, the Constitution of the Republic of Poland does not limit this right
to civil and criminal matters. The right to a court is also applicable in other matters,
which are neither civil nor criminal, i.e. also administrative ones.!> A broader
treatment of the right to a court in the Polish Constitution results not only from
the fact that it does not limit itself to some categories of matters but also from the
relationship the right has with the principle of the two-instance court proceedings
laid down in Article 176 para. 1 of the Constitution of the Republic of Poland and
the right to appeal against judgments at least to a court of second instance, to which
not only a person facing criminal charges but all parties to a trial are entitled. It
results expressis verbis from Article 78 of the Constitution of the Republic of Poland,
which stipulates that: “Each party shall have the right to appeal against judgments
and decisions made at first stage. Exceptions to this principle and the procedure for
such appeals shall be specified by statute”.

Therefore, also persons who are aggrieved as a result of the commission of
an offence have the right to appeal against judgments within the scope in which
they can act as parties (Article 444 of the Criminal Procedure Code); this also
concerns other entities which are granted the status of a party to a trial. It should
be emphasised that the content of Article 45 para. 1 of the Constitution of the
Republic of Poland clearly indicates the legislator wanted the right to a court to
cover possibly the broadest scope of matters, and the principle of a democratic state
ruled by law results in the directive on interpretation that bans the use of narrowing
interpretation of the right to a court.1®

When presenting the institution of the right to a court in a democratic state ruled
by law, it is necessary to indicate that the idea of this right, in the form adopted in
the Constitution of the Republic of Poland of 1997, is based on the combination of
three sources of inspiration:1”

1) former judgments of the Constitutional Tribunal,
2) international human rights standards laid down in Article 14 ICCPR and

Article 6 para. 1 ECHR,

3) opinions of the doctrine.

On the other hand, there is no uniform stand on the issue concerning the
elements constituting the right to a court.

In the judgment of 9 June 1998, K 28/97,18 the Constitutional Tribunal
reconstructed three basic elements of the right to a court and decided that it consists
in particular of:

14 W. Daszkiewicz, Konstytucyjne prawo do sqdu a nowy Kodeks postepowania karnego (zagadnienia
wybrane), [in:] E. Skretowicz (ed.), Nowy Kodeks postepowania karnego. Zagadnienia weztowe, Krakow
1998, p. 44.

15 A. Kubat, Prawo do sqdu jako gwarancja ochrony praw cztowieka w sprawach administracyjnych,
[in:] L. Wisniewski (ed.), Podstawowe prawa jednostki i ich sqdowa kontrola, Warsaw 1997, p. 221 ff.

16 P. Tuleja, Prawo do sqdu i skarga konstytucyjna jako konstytucyjne Srodki ochrony praw cztowieka,
[in:] E. Dynia, Cz.P. Ktak (eds), Europejskie standardy ochrony praw cztowieka a ustawodawstwo
polskie, Rzeszéw 2005, p. 35.

17 P. Wiliniski, Proces karny w Swietle Konstytucji, Warsaw 2011, p. 112.

18 OTK-A 1998, No. 4, item 50.
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1) the right to have access to a court, i.e. the right to start proceedings before
a court, hence a body that has specific features (i.e. is autonomous, impartial
and independent),

2) the right to the appropriately shaped court procedure in compliance with the
requirements of justice and openness,

3) the right to a court judgment, i.e. the right to receive a binding adjudication of
a given matter by a court.

In the above-quoted judgment, the Constitutional Tribunal expressis verbis
emphasised the procedural nature of the right to a court and referred to it in its
successive judgments.1?

For years, the doctrine of constitutional law and the judgments of the
Constitutional Tribunal have referred to the above-mentioned three-element
structure of the right to a court making it possible to determine the criteria for
“the right to have access to the system of justice administration” by the indication
of features that the system should match.20 The Tribunal alone did not exclude
evolution in the area because it did not close the catalogue of the elements of the
right to a court, which was indicated in one of its judgments by the use of a phrase
“in particular”. Thus, in a judgment of 20 July 2004, SK 19/02,2! the Constitutional
Tribunal indicated another element of the right to a court by concluding that,
regardless of the procedural elements, the characteristics of the right to a court also
includes systemic elements. In the judgment of 23 October 2006, SK 42/04,2 the
Constitutional Tribunal draws attention to the fact that the provision of Article 45
para. 1 of the Constitution stipulates that a court is the only body entitled to hear
a case and determines the cumulative criteria a court should meet, i.e. that it should be:
1) competent,

2) autonomous,

3) impartial,

4) independent.

Thus, as a result, in the judgment of 20 October 2007, SK 7/06,23 the Constitutional
Tribunal unequivocally stated that the constitutional right to a court contains
a fourth element, namely the right to the appropriate shape and position of bodies
that hear cases.

Based on the opinions of the constitutional law doctrine and the judgments of
the Constitutional Tribunal, it should be assumed that the constitutional right to
a court contains the following elements:

1) the right to have access to a court,

2) the right to an appropriate shape of the court procedure,

19 See, inter alia, judgments of 16 March 1999, SK 19/98, OTK 1999, No. 3, item 36, and of
10 May 2000, K 21/99, OTK 2000, No. 4, item 109.

20 See the Constitutional Tribunal judgment of 12 May 2003, SK 38/02, OTK-A 2003, No. 5,
item 38.

21 OTK-A 2004, No. 7, item 67.

22 OTK-A 2006, No. 9, item 125.

2 OTK-A 2007, No. 9, item 108; also see the Constitutional Tribunal judgment of 7 December
2010, SK 11/09, OTK-A 2010, No. 10, item 108.
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3) the right to a court judgment (i.e. a binding adjudication),
4) the right to appropriately shaped system and position of bodies hearing cases,

i.e. the right to a competent, autonomous, impartial and independent court,

5) the right to public hearing of a case without undue delay.

It should be emphasised that none of the indicated elements is self-standing
or sufficient. Thus, in order to assess whether a normative regulation meets the
requirements determined in Article 45 para. 1 of the Constitution of the Republic
of Poland, it is necessary to assess all the elements cumulatively. The infringement
of any of them implies that a constitutional standard is not met as far as the right
to a court is concerned.?*

Therefore, the first element of the right to a court consists in the right to
start proceedings before a court, i.e. legal action. The term legal action should be
interpreted as the possibility of seeking justice before any court of the Republic of
Poland, not only a common court, in case rights and freedoms are infringed. It is
the right of a person to initiate court proceedings in the course of which a matter
is adjudicated.?> The entitlement results not only from Article 45 para. 1 of the
Constitution of the Republic of Poland, but also from Article 77 para. 2 of the
Constitution, which stipulates that: “Statutes shall not bar the recourse by any person
to the courts in pursuit of claims alleging infringement of freedoms or rights”. It
is worth noticing that while the first of the listed provisions formulates the right
to have access to a court in a positive form, the second one is its supplementation
and formulates the right in a negative form, because it bans the legislator from
enacting regulations that would bar legal action of claiming the infringed freedoms
or rights.26 “Any person’s” right to a court means that “no one” can be deprived of
the right to legal proceedings before a court.

Thus, a question is raised whether the provision of Article 77 para. 2 of the
Constitution of the Republic of Poland takes into account only the constitutional
right to a court (sensu stricto), or it also covers the rights granted based on other
normative acts (sensu largo). In the doctrine?” of constitutional law, it is assumed
that while the provision of Article 45 para. 1 of the Constitution of the Republic
of Poland encompasses broad interpretation of law, i.e. also the rights laid down
in ordinary statutes, the provision of Article 77 para. 2 of the Constitution of the
Republic of Poland limits itself to the constitutional rights. The legal nature of the
provision of Article 77 para. 2 of the Constitution of the Republic of Poland is
twofold. On the one hand, it expresses “the right to a court” constituting one of the
constitutional subjective rights of an individual and within this meaning it may be
perceived as the supplementation of the regulation contained in Article 45 para. 1 of
the Constitution of the Republic of Poland and, on the other hand, the editorial form

24 P. Wilinski, Proces karny w Swietle Konstytucji..., p. 117 and the opinions of the doctrine
referred to therein.

% Ibid.

26 Z. Czeszejko-Sochacki, Prawo do sqdu w Swietle Konstytucji Rzeczypospolitej Polskiej..., p. 91;
J. Oniszczuk, Konstytucja Rzeczypospolitej Polskiej w orzecznictwie Trybunatu Konstytucyjnego na
poczqtku XXI wieku, Zakamycze 2004, p. 727 and literature referred to therein.

27 Ibid., p. 95.
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of Article 77 para. 2 of the Constitution as well as its approach to an instance of the
“infringement of freedoms or rights” suggest that the provision should be perceived
as a guarantee of a substantive right to a court expressed in Article 45 para. 1 of the
Constitution. Both elements coexist in Article 77 para. 2 of the Constitution of the
Republic of Poland, and the right to a court alone may also be treated not only as
a self-standing subjective right but an institutional guarantee that other freedoms are
materialised.?8 This is also how the legal nature of the provision of Article 77 para. 2
of the Constitution is interpreted in the judgments of the Supreme Court, where
it is highlighted that “the right to a court” is guaranteed in two complementary
provisions of the Constitution of the Republic of Poland, i.e. Article 45 para. 1 and
Article 77 para. 2.

The above suggests a close relation between the provisions of Article 45 para. 1
and Article 77 para. 2 of the Constitution of the Republic of Poland, which consists
in the fact that: firstly, both provisions constitute the constitutional guarantees of the
right to a court; secondly, the provision of Article 77 para. 2 should be interpreted
as detailed specification of Article 45 para. 1; and thirdly, there is a genetic link
between Article 45 para. 1 and Article 77 para. 2, and Article 77 para. 2 constitutes
the supplementation of the constitutional right to a court.?

The second element of an individual’s right to a court consists in the right to the
appropriate shape of the court procedure. There is an established uniform stand in
the judgments® of the Constitutional Tribunal that the fair court procedure is one
that ensures that parties have procedural rights adequate to the subject matter of
conducted proceedings. Therefore, in accordance with the requirements for a fair
trial, the parties to the proceedings must have a real possibility of presenting their
arguments and a court must consider them.

Another element of the right to a court consists in the right to the appropriate
shape of the system and position of bodies hearing cases. It constitutes the systemic
element.3! A court, within the meaning of Article 45 para. 1 of the Constitution of
the Republic of Poland and the corresponding Article 6 para. 1 ECHR, is such an
adjudicating body that meets the following requirements. Firstly, it must be a state
body established by statute in order to administer justice and, what has already been
stated above, this function, in accordance with Article 175 of the Polish Constitution,
is performed in the Republic of Poland by the Supreme Court, common courts,
administrative courts and military courts. In general, common courts implement the

28 L. Garlicki, K. Wojtyczek [in:], L. Garlicki, M. Zubik (eds), Konstytucja Rzeczypospolitej
Polskiej. Komentarz, Vol. 2, Art. 30-86, 2nd edn, revised and supplemented, Warsaw 2006, p. 858
and opinions of the doctrine and the Constitutional Tribunal judgments referred to therein.

2 Ibid., p. 859.

30 See the Constitutional Tribunal judgment of 23 October 2006, SK 42/04, OTK-A 2006,
No. 9, item 125; the Constitutional Tribunal judgment of 16 March 1999, SK 19/98, OTK 1999,
No. 3, item 36; the Constitutional Tribunal judgment of 13 May 2002, SK 32 /01, OTK-A 2002,
No. 3, item 31; the Constitutional Tribunal judgment of 12 May 2003, SK 38/02, OTK-A 2003,
No. 5, item 38.

31 L. Garlicki, Pojecie i cechy “sqdu” w Swietle orzecznictwa Europejskiej Konwencji Praw
Cztowieka, [in:] A. Szmyt (ed.), Trzecia wltadza. Sqdy i trybunaly w Polsce. Materiaty Jubileuszowego
L Ogélnopolskiego Zjazdu Katedr i Zaktadéw Prawa Konstytucyjnego. Gdynia, 24-25 kwietnia 2008 r.,
Gdansk 2008, p. 146.
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administration of justice concerning all matters save for those statutorily reserved
to other courts (Article 177 of the Constitution of the Republic of Poland).

Secondly, it must be a “competent court”. As far as competence is concerned,
“establishment by statute” requires that a court’s competence to hear a particular
matter should have adequate legal grounds. This means that, on the one hand, there
must be provisions determining a court’s competence and, on the other hand, those
provisions must be applied in a rational way free from arbitrariness. Reference to
a court’s competence is also laid down in Article 176 para. 2 of the Constitution of
the Republic of Poland, where the legislator is obliged to specify the organisational
structure and jurisdiction as well as procedure of the courts. The implementation of
the right to a competent court is also in the public interest, which constitutes one
of the elements of the value that, in the doctrine,3? is referred to as “the interest of
the administration of justice”. The treatment of “the right to a hearing of a matter
by a competent court” as one of a person’s constitutional rights means that the
competence of a court must be determined in a complete way with no loopholes
whatsoever because one can turn to a court in any matter. Therefore, statute should
contain a general competence clause indicating a specific type of court as a body
that is always competent in case the competence of a particular court cannot be
established without doubts.3

Thirdly, a court must be autonomous, independent and impartial. Within the
meaning of Article 45 para. 1 of the Constitution of the Republic of Poland, it is
abody separated from other state bodies. Article 173 of the Polish Constitution refers
directly to independence as a feature of courts and stipulates that: “The courts and
tribunals shall constitute a separate power and shall be independent of other branches
of state power”. The starting point for the assessment of “a court’s independence”
is the establishment whether an adjudicating body maintains independence from
the legislative and the executive powers. A parliament and its bodies cannot act as
a court in criminal matters, i.e. adjudicate on guilt and punishment, and members
of parliament cannot hold any judicial posts.? In this context, the Constitutional
Tribunal, interpreting the concept of “an autonomous court” decided that “courts’
autonomy” first of all means that the judiciary is organisationally and functionally
separated from other powers so that it is possible to ensure that courts have full
discretion over planning, undertaking and implementing tasks, and there is no
functional or organisational subordination that might directly or indirectly influence
the implementation of a court’s tasks or undermine the citizens’ trust in it.35

A court’s independence as the next element determining the position of
a court is complex in nature. In the doctrine,3 it is assumed that the concept of
judicial independence includes: (1) a judge’s impartiality towards the parties to

32 P. Wilinski, Proces karny w Swietle Konstytucji..., p. 121 and the opinions of the doctrine
and the Constitutional Tribunal judgments referred to therein.

3 P. Sarnecki, Komentarz do art. 45 Konstytucji RP..., p. 240.

34 L. Garlicki, Pojecie i cechy “sqdu” w swietle orzecznictwa..., p. 150.

35 See the Constitutional Tribunal judgment of 14 April 1999, K 8/99, OTK-A 1999, No. 3,
item 111.

36 P. Wilinski, Proces karny w swietle Konstytucji..., p. 124.
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the proceedings; (2) a court’s independence from non-judicial bodies; (3) a judge’s
discretion to adjudicate and his independence from authorities and other judicial
bodies; (4) a judge’s independence from social factors; and (5) a judge’s personal
independence. Judicial independence is also described as a judge’s total freedom
from the influence of whatsoever external factors on the adjudicated matter.3”
Independence is referred to within this meaning in Article 178 para. 1 of the
Constitution of the Republic of Poland, which lays down its normative basis
in accordance with which “Judges, within the exercise of their office, shall be
independent and subject only to the Constitution and statutes”, as well as links
a court’s independence with a judge’s independence. Such interpretation of judicial
independence as a feature constituting a guarantee of implementation of the right
to a court is adopted in the Constitutional Tribunal judgments providing a uniform
stand that “judicial independence consists in the fact that a judge adjudicates
exclusively based on all evidence presented, assesses it freely while listening to
the voice of conscience and personal conviction, taking into account knowledge
and life experience as well as the provisions of law”. Most often, however, judicial
independence is understood as a directive ordering a judge to adjudicate based on
the Constitution, statutes and his personal conviction, which means that nobody,
except the legislator, can influence a judge in the area of his administration of
justice.® Independent courts are composed of people whom the law has given
the feature of independence and it does not only verbally declare its existence but
also develops the system of conditions of judges” work in the way that really and
efficiently ensures that this independence exists. Thus, judicial independence is an
indispensable element of the independent court system and guarantees citizens’
rights and freedoms. Therefore, it is rightly assumed in the judgments of the
Constitutional Tribunal®® that an independent court cannot be composed of people
who are not independent.

Judicial independence remains in strict relation with a judge’s impartiality. The
former is the assumption of the latter. The term “an impartial judge” mainly refers
to a judge’s subjective attitude to the matter heard.*0 The Constitutional Tribunal
also draws attention to this relation and concludes that: “the concept of judicial
independence has an unequivocal and established content being a basic guarantee
of impartial adjudication. Independence must mean a judge’s independence from
the parties to the proceedings as well as from the state bodies. A judge is under the
obligation to be impartial, in accordance with the oath he takes, which is a correlate
of the principle of independence (...). The obligation to be impartial sometimes goes
beyond the scope of protection resulting from the principle of independence. While

37 A. Murzynowski, A. Zielinski, Ustréj wymiaru sprawiedliwosci w przysztej Konstytucji,
Panstwo i Prawo No. 9, 2000, p. 5; D. Dudek, Konstytucyjna wolnos¢ cztowieka a tymczasowe
aresztowanie, Lublin 1999, p. 195.

38 K. Marszal, Proces karny. Zagadnienia 0gdlne, Katowice 2013, p. 72.

39 P. Wilinski, Proces karny w swietle Konstytucji..., p. 126 and the Constitutional Tribunal
judgments referred to therein.

40 Z. Czeszejko-Sochacki, Prawo do sqdu w swietle Konstytucji Rzeczypospolitej Polskiej..., p. 99
and opinions of the doctrine referred to therein.
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the principle refers to the influence of external entities on a judge, the obligation
to be impartial obliges a judge to oppose assessment resulting from experience,
stereotypes and prejudice” ! A judge’s impartiality is the opposite of partiality or
bias, which in case of a judge may consist in adjusting the content of judgments to
suggestions or orders addressed to a judge from outside with a view to advantages
resulting therefrom.#2 The infringement of the obligation to be impartial constitutes
a particularly drastic form of betraying the principle of judicial independence and,
as a result, it leads to the occurrence of the phenomenon of “a cooperative judge”,
which excludes the possibility of objective application of law and administration
of justice.*3

Normative standards of a court’s acting in the area of hearing a case include
three conditions: (1) fair hearing; (2) open hearing; and (3) hearing “without undue
delay”. Hearing a case means comprehensive examination of all aspects of the case,
those concerning an act that is to be assessed or e.g. claims (in a civil lawsuit) as well
as those concerning legal norms that may be applicable to the adjudicated matter.
Therefore, the hearing must be fair, which correlates with the general role of courts,
i.e. administration of justice.

Thus, fair hearing of a matter should be referred to the “procedural justice”,
which is most generally defined as fair and diligent proceedings, i.e. in line with
fair play. Thus, procedural justice requires that persons who pursue their rights
and obligations before a court should obtain a real possibility of presenting their
arguments. A court hearing a particular matter is obliged to enable every person
to present their stand, and this way it implements the guarantees included in
the principle of fair proceedings.** Both terms also require that a court hearing
a particular matter and issuing a judgment based on the provisions of law should
act following the sense of social justice while applying them and take into account
the educational aspect of a court’s function, but should not automatically accept
public opinion.*

Public hearing of a case, within the meaning of Article 45 paras. 1 and 2 of
the Constitution of the Republic of Poland, is strictly connected with the principle
of openness of proceedings, which in a democratic state ruled by law means that
information about the activities of all the public authority bodies are available to
the public and are subject to social control. The Constitution not only guarantees
public hearing of a case to everyone but also exhaustively determines public hearing
exclusion for reasons of morality, state security and public order, and due to the
protection of private life of a party, or other important private interest (Article 45
para. 2 of the Constitution of the Republic of Poland). Openness of court proceedings
is most often interpreted as “openness to the public”, which is called “external

4 Ibid. and the Constitutional Tribunal judgments referred to therein.

42 See the Constitutional Tribunal judgment of 24 June 1998, K 3/98, OTK 1998, No. 4,
item 552.

4 Ibid.

44 Z. Czeszejko-Sochacki, Prawo do sqdu w swietle Konstytucji Rzeczypospolitej Polskiej...,
p. 102.

4 P. Sarnecki, Komentarz do art. 45 Konstytucji RP..., p. 239.
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openness”. It plays an important role in establishing the rule of law and order. It
makes social control over courts” actions possible, is conducive to issuing judgments
in compliance with law and the sense of social justice. It constitutes a guarantee of
a court’s independence and impartiality because its actions are performed under
social control. Openness of proceedings also strengthens the sense of public and
legal order, has educational influence on the parties to proceedings and other
persons, contributes to respecting law and prevents the parties to proceedings and
other persons from infringing the established legal order.

Hearing of a case before a court without undue delay, i.e. in a relatively fast
way, is an essential element of the constitutional right to a court. Such an approach
to hearing a matter has its normative basis in Article 45 para. 1 of the Constitution
of the Republic of Poland. It serves the implementation of substantive law because
an efficiently issued judgment is connected with greater and preventive influence
of substantive law and the fulfilment of the aims of proceedings, and at the same
time it ensures that the rights of the parties concerned are protected.

Hearing of a case without undue delay also means there is no threat to the
efficiency of proceedings resulting from their lengthiness. The legislator gave the
parties the right to complain about the lengthiness of court proceedings* and
authorised a court adjudicating on this matter to order the court hearing the case
to undertake certain steps until a specified time. The right to a court loses its
significance if proceedings are lengthy and do not meet any expectations but only
result in the input of energy and financial resources.

Summing up the above-presented considerations, it is necessary to conclude that,
firstly, the right to a court, which constitutes one of the most important means of the
protection of human rights and freedoms, de lege lata laid down in Article 45 para. 1,
Article 77 para. 2 and Article 78 of the Constitution of the Republic of Poland, meets
the requirements of a democratic state ruled by law and international standards laid
down in Article 6 para. 1 ECHR and Article 14 paras. 1 and 3c ICCPR. Secondly, the
right to a court should be perceived as a principle based on an assumption that what
is a correlate of every person’s right are specific obligations of public authorities to:
(1) safeguard this right in normative legal acts that should ban closing a judicial way
of claiming the infringed rights and freedoms; shape court procedures in the way
that would optimally ensure that every person has the right to have their case heard
in accordance with the rules laid down in Article 45 para. 1 of the Constitution of the
Republic of Poland; (2) oblige all public authority bodies applying law to comply
with the right to have access to a court and, in the course of court proceedings, to
create conditions for adjudicating the matter and active participation of the parties.
Thirdly, the subjective right to a court, which constitutes the basis for requesting
that a court should hear a case, is universal in nature, which results from the use of
the word “everyone”, i.e. anyone with no exception. Everyone within the meaning
of the Constitution refers to a natural person as well as a legal person as defined

4 See Act of 17 June 2004 on the complaint about the infringement of the right to hearing
of a case before a court without undue delay, Journal of Laws [Dz.U.] No. 179, item 1843.
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in private law.4” Fourthly, the right to a court within the topical sense referring to
freedoms and rights may be limited only by the Constitution and in other terms
by statute.
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RIGHT TO A COURT IN A DEMOCRATIC STATE RULED BY LAW

Summary

The article discusses the issue of the right to a court in a democratic state ruled by law, which
constitutes a guarantee of judicial protection of a person’s rights against their infringement
by public authorities. It plays two functions: firstly, it protects a person’s subjective right and
binds all public authorities to act in compliance with the Constitution; secondly, it creates
a characteristic system of relations between a person’s individual status and an objective legal
order, and thus it is at present treated as a component of a democratic state ruled by law.
The constitutional approach to the right to a court may be analysed within two meanings:
(1) as a principle of constitutional law; (2) as a person’s subjective right. Within the former, the
principle constitutes a directive on enacting law and an interpretational directive, and within the
latter, it means that the right to a court is shaped as an individual subjective right constituting
an elementary component of the constitutional status of a person. It functions as one of personal
rights, as a human right guaranteeing a person’s dignity and free status, the sense of security
and the typical feeling of being protected by law, which is safeguarded by courts.

The right to a court, within the substantive meaning, is regulated in Article 45 para. 1 of
the Constitution of the Republic of Poland, in accordance with which “Everyone shall have
the right to a fair and public hearing of his case, without undue delay, before a competent,
impartial and independent court”. The quoted provision is supplemented by the content of
Article 77 para. 2 of the Constitution, which is a guarantee stipulating that: “Statutes shall
not bar the recourse by any person to the courts in pursuit of claims alleging infringement of
freedoms or rights”.

The right to a court constituting one of the most important means of safeguarding human rights
and freedoms, laid down de lege lata in Article 77 para. 2 and Article 78 of the Constitution
of the Republic of Poland, meets the requirements for a democratic state ruled by law and
international standards laid down in Article 6 para. 1 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms and in Article 14 paras. 1 and 3(c) of
the International Covenant on Civil and Political Rights.
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Keywords: Constitution, democratic state ruled by law, administration of justice, courts, auto-
nomous, independent and impartial court

PRAWO DO SADU W DEMOKRATYCZNYM PANSTWIE PRAWNYM
Streszczenie

W artykule oméwiono prawo do sadu w demokratycznym panstwie prawnym, ktére sta-
nowi gwarancje sadowej ochrony praw cztowieka przed ich naruszeniem przez organy wta-
dzy publicznej. Spetnia ono dwie funkcje: po pierwsze, chroni podmiotowe prawo jednostki
i wiaze wszystkie wladze publiczne w zakresie ich dziatania w podporzadkowaniu Konstytu-
qji; po drugie, tworzy charakterystyczny system powiazania indywidualnego statusu jednostki
i obiektywnego porzadku prawnego, wobec tego jest wspodtczesnie traktowane jako sktadnik
demokratycznego panstwa prawnego.

Konstytucyjne ujecie prawa do sadu moze by¢ rozpatrywane w dwéch znaczeniach: 1) jako
zasada prawa konstytucyjnego; 2) jako prawo podmiotowe jednostki. W pierwszym znaczeniu
zasada ta stanowi dyrektywe tworzenia prawa i dyrektywe interpretacyjna, zaé w drugim
znaczeniu oznacza, iz prawo do sadu zostato uksztattowane jako indywidualne prawo pod-
miotowe, stanowiace elementarny sktadnik konstytucyjnego statusu jednostki. Wystepuje jako
jedno z praw osobistych, jako prawo cztowieka, gwarantujace jego godnosé, wolnoéciowy sta-
tus, poczucie bezpieczefistwa i stwarzajace swoiste odczucie przebywania pod opieka prawa,
na strazy ktérego stoja sady.

Prawo do sadu, w znaczeniu materialnym, jest uregulowane w art. 45 ust. 1 Konstytucji RP,
wedlug ktérego ,Kazdy ma prawo do sprawiedliwego i jawnego rozpatrzenia sprawy bez
nieuzasadnionej zwloki przez wtadciwy, niezalezny, bezstronny i niezawisly sad”. Dopelnienie
regulagji ujetej w cytowanym przepisie zawiera przepis art. 77 ust. 2 Konstytucji RP, majacy
charakter gwarancyjny, ktéry stanowi, ze: ,Ustawa nie moze nikomu zamyka¢ drogi sadowej
dochodzenia naruszonych wolnosci lub praw”.

Prawo do sadu stanowiace jedno z najwazniejszych srodkéw ochrony praw i wolnosci czto-
wieka, ujete de lege lata w art. 45 ust. 1, art. 77 ust. 2 i art. 78 Konstytucji RP odpowiada wymo-
gom demokratycznego panstwa prawnego i standardom miedzynarodowym, przewidzianym
w art. 6 ust. 1 Europejskiej Konwencji o Ochronie Praw Cztowieka i Podstawowych Wolnosci
oraz w art. 14 ust. 1 i 3c Miedzynarodowego Paktu Praw Obywatelskich i Politycznych.

Stowa kluczowe: Konstytucja, demokratyczne pafistwo prawne, wymiar sprawiedliwosci,
sady, niezawisly, niezalezny i bezstronny sad

DERECHO A LA JUSTICIA EN EL ESTADO DEMOCRATICO DE DERECHO
Resumen

El articulo analiza el derecho a la justicia en el estado democrdtico de derecho que consti-
tuye una garantia de tutela judicial de derechos humanos ante su infraccién por los 6rganos
del poder publico. Cumple con dos funciones: primero, protege derecho individual subjetivo
y obliga a todas autoridades ptblicas en el dmbito de su actuaciéon a someterse a la Con-
stitucién; segundo, crea un sistema de vinculacién entre estado particular de un individuo
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y orden juridico objetivo, por lo tanto en actualidad es considerado como elemento de estado
democrético de derecho.

El aspecto constitucional del derecho a la justicia puede analizarse desde dos perspectivas:
1) como principio de derecho constitucional, 2) como derecho subjetivo de un individuo. En
la primera, este principio es una directiva de creacién de derecho y una directiva de inter-
pretacion; en la segunda el derecho a la justicia viene configurado como derecho individual
subjetivo que forma parte de estado fundamental constitucional de un individuo. Aparece
como uno de los derechos personales, como derecho humano que garantiza su dignidad,
libertad, seguridad y sentimiento de tutela juridica, ejercida por los tribunales.

El derecho a la justicia en el sentido sustancial queda regulado en el art. 45 ap. 1 de la Constitu-
cién de la Republica de Polonia, segtn el cual “Cada uno tiene derecho a la justicia equitativa
y publica, sin retraso infundado, dictada por el tribunal competente, independiente, imparcial
e inamovible”. Esta regulacién viene complementada con el art. 77 ap. 2 de la Constituciéon de
la Reptiblica de Polonia que posee caracter garantista y prescribe que “La ley no puede privar
a nadie de la via judicial de reclamar sus derechos o libertades infringidos”.

El derecho a la justicia constituye una de las medidas mds importantes de proteccién de
derechos y libertades de ser humano, incluida, de lege lata, en el art. 45 ap. 1, art. 77 ap. 2
y art. 78 de la Constitucién de la Reptblica de Polonia, que corresponde a los requisitos del
estado democrédtico de derecho y a los estdndares internacionales previstas en el art. 6 ap. 1
del Convenio Europeo para la Proteccion de los Derechos Humanos y de las Libertades Fun-
damentales y en el art. 14 ap. 1 y 3 c del Pacto Internacional de Derechos Civiles y Politicos.

Palabras claves: Constitucion, estado democrdtico de derecho, justicia, tribunales, el tribunal
independiente, inamovible e imparcial

IMPABO HA CYJ1 B JEMOKPATMYECKOM ITPABOBOM I'OCYJAPCTBE
Pestome

B crarbe paccmaTpuBaeTcsi BOIPOC O MpaBe Ha Cyj B AEMOKDATUUECKOM MPABOBOM TOCY[apCTBe,
KOTOpOE MpEJoJaraeT rapaHTHIO 3alIUThl YEJOBEUYECKUX NMPAB B Cyje OT UX HApyLIEHUs OpraHaMu
rOCYJJAPCTBEHHON BJIACTH. YTOMSIHYTOE IIPABO BbINOJHSET JBe (DYHKUMM: BO-NEPBBIX, 3alUIIAECT
CcyObEKTHOE MPaBO JIMYHOCTU M 00S3bIBAET BCE OPraHbl IOCY/JapCTBEHHbIE BJIACTU B paMKax CBOEH
JeSTENbHOCTH MOAYMHATbCS KOHCTUTYUMU; BO-BTOPbIX, 00pa3yeT cHeuudUUecKyr CUCTEMY
B3aMMOCBSI3U HHIUBUAYAILHOTO CTaTyCa JIMIHOCTH U 0ObEKTUBHOTO MPABOBOTIO MOPSIIKA, CIIEA0OBATENLHO,
B COBPEMEHHOM acCleKTe pacCMaTpPUBAETCs KaK COCTABISIONIAs JEMOKPATUUECKOro IPABOBOTO
roCy/lapcTBa.

KoHcTuTyunoHHas MHTepIpeTanysl IpaBa Ha CyJ MOXET pacCMaTpUBaThbCsl ABOSKO: 1) B KauecTBe
NMPUHLMITA KOHCTUTYLMOHHOIO NpaBa, 2) B Ka4ecTBe CyObeKTHOrO MpaBa JIMYHOCTU. B nepBom 3HaueHnn
JIaHHbIIl NPUHLMI HOCUT XapaKTep 3aKOHOJATENBbHON M MHTEPIPETALMOHHON AUPEKTUBbI, & BO BTOPOM
3HAYEHUH OH CBOAUTCSI K TOMY, UTO MIPABO Ha CyJ| ObIIO C(hOPMUPOBAHO KAK UHAUBUAYAIBHOE CyObEeKTHOS
NPaBo, MPEJICTABISIONIee COOO0I 37TEMEHTAPHYIO COCTABJISIIOLLYI0 KOHCTUTYLMOHHOTO CTAaTyCca JUYHOCTH.
OHO [iefiCTBYyeT KaK OfIHO M3 MpaB JIMUHOCTH, KaK IPaBO 4YeJOBeKa, rapaHTUPYIOLEe 3alUTy ero
JIOCTOMHCTBA, CTaTyca CBOOOJIbI, YyBCTBO O€30IACHOCTH, U CO3/IAIOIIEE OLyLEHHE TOro, YTO YelOBEK
OXpaHsieTCsl 3aKOHOM, Ha CTPaxke KOTOPOro HaXOJATCS CY/ibl.

IIpaBo Ha cyj B MaTepualbHOM cMbicne peryiupyercst ct. 45 n. 1 Koncturyuuu Pecny6nnku IMonbiia,
cornacHo KoTtopoil «Kaxiplil MMeeT MpaBo Ha CIPAaBe[INBOE M OTKPLITOE pa3dUpaTelbcTBO fiela 6e3
HEOOOCHOBAHHOTO MPOME[JICHNS] B KOMIIETEHTHOM, HE3aBHCUMOM, OECHPUCTPACTHOM cyfe». [lonomnueHue
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K PeryJIMpoBaHMIO, BKIIFOUYEHHOMY B B LUTUPYEMOE MOJIOXKEHUe, cofiep>kutcst B cr. 77 n. 2 KoHcturyuun
Pecny6muku [Tosiblia 1 MMEET rapaHTUPOBAHHbII XapakTep, CyTh KOTOPOro U3JIOXKEeHa B ClIEJyOLLEeM: «3aKOoH
HE MOXKET HUKOMY TpPEMsITCTBOBATh B BOCCTAHOBJIEHNM B CY/IEOHOM TMOPS/IKE HAPYLLIEHHBIX CBOOO/ UM NPaB».
IIpaBo Ha cyn, npeficTaBsitoliee co00il OJHO U3 BasKHEWIINX CPEJICTB 3aILUTHI PaB U CBOOOJ] UyesioBeka,
NPEeyCMOTPEHHOE B paMKax JISMCTBYIOLIErO 3aKOHOflaTeNbcTBa de lege lata B cT. 45 m. 1, ct. 77 m.
2 u cr. 78 Koncturyuyn Pecny6muku IMonbia, oTBe4aeT KPUTEPUSIM AEMOKPATHIECKOTO MPABOBOTO
rOCY/lapCTBa U MEXK[yHAPOAHLIM CTaHAapTaM, NPeyCMOTPEHHbIM B cT. 6 1. 1 EBpomneiickoil KOHBeHIUK
0 3allTe NpaB YeJOBEeKa M OCHOBHbIX CBOOOJ, a Takxke B cT. 14 m. 1 n 3¢ MeXyHapojHOro nakra
0 TPAKIAHCKUX ¥ MOJMTHIECKHUX MpaBax.

Kmouesble cioBa: KoHcTHTyLusl, AeMOKpaTHYeCKUe NPABOBOE TIOCYAAPCTBO, IPABOCYANE, CYABI,
HE3aBHCUMBII 1 OECTIPUCTPACTHBINA CY[

DAS RECHT ZUR GERICHTSBARKEIT IM DEMOKRATISCHEN RECHTSSTAAT
Zusammenfassung

In diesem Artikel wurde das Recht zur Gerichtsbarkeit im demokratischen Rechtsstaat eror-
tert, welches die menschliche Garantie des Menschenrechtsschutzes vor dessen Verletzung
seitens Organe der offentlichen Gewalt darstellt. Es erfiillt zwei Funktionen: erstens schiitzt es
das subjektbezogene Entitétsrecht und bindet alle 6ffentlichen Gewaltsteile hinsichtlich deren
Tatigkeitsunterordnung dem Grundgesetz; zweitens bildet es ein besonderes Beziiglichkeits-
system des individuellen Entitétsstatus und der objektiven Rechtsordnung, demnach wird es
gegenwartsnahe als ein Bestandteil des demokratischen

Rechtsstaates anerkannt. Die grundgesetzliche Fassung zur Gerichtsbarkeit kann in zweierlei
Bedeutungen erdrtert werden: 1) als grundgesetzliche Rechtsregel, 2) als subjektbezogenes Enti-
tatsrecht. In der ersten Bedeutung setzt diese Regel die Richtlinie der Rechtsschaffung und die
Auslegungsrichtlinie, dennoch beinhaltet es unter der zweiten Bedeutung, dass die Gerichts-
barkeit als individuelles subjektbezogenes Recht geschaffen wurde, indem es einen elementaren
Bestandteil des grundgesetzlichen Entitétsstatus bildet. Es tritt als eines der personlichen Rechte,
als Menschenrecht auf, welches seine Wiirde, seinen freiheitlichen Status, sein Geborgenheitsge-
fithl vor Gerichten bewacht, indem es ein gewisses Empfinden einer Rechtsbeschirmung schafft.
Gerichtsbarkeit in materieller Bedeutung ist nach Art. 45 Abschn. 1 des Grundgesetzes der
Republik Polen geregelt, wonach jedermann , Das Recht zur gerechten und offenen Rechtsfal-
Isachbearbeitung ohne unbegriindete Zeitverzogerung seitens eines zustindigen, unabhéngi-
gen, unbefangenen und souverdnen Gerichtes hat”. Diesbeziigliche Ergénzung der Regelung
unter zitierter Vorschrift beinhaltet Art. 77 Abschn. 2 des Grundgesetzes der Republik Polen,
als Garantieeigenschaft bestimmt diese Vorschrift, dass ,das Gesetz Niemandem den Zugang
zum Rechtswege auf Vermittlung verletzter Freiheit oder Rechte schliefen darf”.

Die Gerichtsbarkeit als eines der wichtigsten Mittel des Menschenrechts-, und Freiheitsschut-
zes, bestimmt de lege lata unter Art. 45 Abschn. 1, Art. 77 Abschn. 2 und Art. 78 des Grund-
gesetzes der Republik Polen, den demokratischen Aufforderungen eines Rechtsstaates und
dem internationalen Standard entspricht, vorgesehen in Art. 6 Abschn. 1 der Européischen
Konvention zum Schutz der Menschenrechte und Grundfreiheiten, sowie im Art. 14 Abschn.
1 und 3c des Internationalen Paktes fiir biirgerliche und politische Rechte.

Schliisselwérter: Grundgesetz, demokratischer Rechtsstaat, Gerichtsbarkeit, Gerichte, una-
bhingiges, souverdnes und neutrales Gericht
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DROIT A UN PROCES EQUITABLE DANS UN ETAT DE DROIT
DEMOCRATIQUE

Résumé

Larticle traite du droit a un proces équitable dans un Ftat de droit démocratique, qui constitue
une garantie de la protection judiciaire des droits de ’homme contre leur violation par les
autorités publiques. Il remplit deux fonctions: premiérement, il protege le droit subjectif de
I'individu et oblige toutes les autorités publiques a agir en subordination a la Constitution;
deuxiemement, il crée un systeme caractéristique de lien entre 'autonomie de l'individu et
I'ordre juridique objectif, par conséquent, il est actuellement considéré comme un élément
d’un Etat de droit démocratique.

L'approche constitutionnelle du droit & un proces équitable peut étre envisagée de deux
manieres: 1) comme principe de droit constitutionnel, 2) comme droit subjectif de I'individu.
Au premier sens, ce principe est une directive législative et une directive interprétative, et
dans le second sens, cela signifie que le droit a un proces équitable a été concu comme un
droit subjectif individuel, constituant une composante élémentaire du statut constitutionnel
de I'individu. 1l fait partie de ses droits personnels en tant que droit de ’homme, garantissant
sa dignité, son statut de liberté, son sentiment de sécurité et créant un sentiment spécifique
d’étre sous la protection de la loi, qui est sauvegardée par les tribunaux.

Le droit a un proces équitable, au sens matériel du terme, est régi par 'article 45 paragaraphe
1 de la Constitution de la République de Pologne, aux termes duquel «Toute personne a droit
a ce que sa cause soit entendue équitablement, publiquement et sans retard excessif, par un
tribunal compétent, impartial et indépendant, établi par la loi». La réglementation contenue
dans la disposition citée est complétée par la disposition de I'article 77 paragraphe 2 de la Con-
stitution de la République de Pologne, ayant un caractere de garantie, qui stipule que : «La loi
ne peut clore a personne les moyens de poursuivre en justice des libertés ou des droits violés».
Le droit a un proces équitable, qui constitue I'une des mesures les plus importantes de pro-
tection des droits de ’homme et des libertés fondamentales, inclus de lege lata a l’article 45
paragraphe 1, l'article 77 paragraphe 2 et I'article 78 de la Constitution de la République de
Pologne, répond aux exigences d’un Etat de droit démocratique et aux normes internationales
prévues a l'article 6 paragraphe 1 de la Convention européenne de sauvegarde des droits de
I’homme et des libertés fondamentales et a I'article 14 paragraphes 1 et 3¢ du Pacte interna-
tional relatif aux droits civils et politiques.

Mots-clés: la Constitution, Etat de droit démocratique, systeme de justice, tribunaux, tribunal
indépendant et impartial

DIRITTO AL TRIBUNALE IN UNO STATO DEMOCRATICO DI DIRITTO
Sintesi

L'articolo discute il diritto al tribunale in uno stato democratico di diritto che costituisce una
garanzia di tutela giudiziaria dei diritti umani contro la loro violazione da parte delle autorita
pubbliche. Esso svolge due funzioni: in primo luogo, tutela il diritto soggettivo dell'individuo
e vincola tutte le autorita pubbliche nell’ambito della loro azione nella subordinazione della
Costituzione, in secondo luogo, crea un sistema caratteristico di collegamento tra lo status
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personale dell'individuo e I'ordine giuridico oggettivo, quindi attualmente viene trattato come
una componente di uno stato democratico di diritto.

L'inquadratura costituzionale del diritto al tribunale pud essere considerata in due accezioni:
1) come principio di diritto costituzionale, 2) come diritto soggettivo dellindividuo. Nella
prima, tale principio costituisce una direttiva per la creazione del diritto e una direttiva inter-
pretativa, mentre nella seconda significa che il diritto al tribunale & stato formato come diritto
soggettivo individuale che costituisce una componente elementare dello status costituzionale
dell'individuo. Esiste come uno dei diritti della persona, come diritto umano che garantisce
la dignita, lo status di liberta, il senso di sicurezza e crea una specifica sensazione di essere
sotto la tutela della legge che ¢ custodita dai tribunali.

II diritto al tribunale, in senso materiale, & disciplinato dall’art. 45. paragrafo 1 della Costitu-
zione della Repubblica di Polonia, secondo la quale “Ogni persona ha diritto che la sua causa
sia esaminata equamente e pubblicamente senza indebiti ritardi da un tribunale competente,
indipendente, imparziale e costituito per legge”. Il completamento della regolazione inclusa
nella disposizione citata & contenuto nella disposizione dell’art. 77. paragrafo 2 della Costi-
tuzione della Repubblica di Polonia che ha carattere di garanzia e afferma quanto segue:
“La legge non pud vietare a chiunque il procedimento giudiziario per la violazione delle
liberta o dei diritti”.

1l diritto al tribunale, che & uno dei mezzi pitt importanti per la protezione dei diritti umani
e delle liberta, incluso de lege lata nell’articolo 45. paragrafo 1, nell’articolo 77. paragrafo 2
e nell’articolo 78 della Costituzione della Repubblica di Polonia, corrisponde ai requisiti di uno
stato democratico di diritto e alle norme internazionali di cui all’articolo 6. paragrafo 1 della
Convenzione europea per la salvaguardia dei diritti dell'uomo e delle liberta fondamentali,
nonché all’art. 14. paragrafi 1 e 3c del Patto internazionale sui diritti civili e politici.

Parole chiave: Costituzione, stato democratico di diritto, sistema giudiziario, tribunali, tribu-
nale competente, indipendente, imparziale e costituito per legge
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